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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1413

RIN 0560-ADS5

Malting Barley Assessment

AGENCY: Commuodity Credit Corporation,
USDA.
ACTION; Final rule.

summARY: This final rule sets the
malting barley assessment rate at zero
percent for the 1994 and 1995 crops of
barley, Malting barley assessments have
been levied by the Commodity Credit
Corporation (CCC) in-accordance with
section 105B(p) of the Agricultural Act
0f 1949, as amended (the 1949 Act). On
March 7, 1994, the CCC issued an
interim rule with respect to the malting
barley assessment rate for 1993 through
1995 crops of barley. The assessment
rale was set at 2.5 percent. Lowering the
assessment rate to zero percent for the
1994 and 1995 crops of barley is taken
since it has been determined that the
costs associated with levying the
assessment exceed the revenue
generated by the assessment.

EFFECTIVE DATE: November 18, 1994.

FOR FURTHER INFORMATION CONTACT:
Philip Sronce, Agricultural Economist,
Grains Analysis Division, FSA, USDA,
P.O. Box 2415, Washingtaon, DC 20013—
2415; telephone 202-720-4418.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule is issued in
conformance with Executive Order
12866 and has been determined not to
be a “'significant regulatory action.”
Based on information compiled by the
Department, it has been determined that
this final rule:

(1) Would have an annual effect on
the economy of less than $100 million;

(2) Would not adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;

(3) Would not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency;

(4) Would not alter the budgetary
impact of entitlements, grants, user fees,
or loan programs er rights and
obligations of recipients thereof; and

(5) Would not raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
principles set forth in Executive Order
12866.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies is Feed Grain
Production Stabilization—10.055.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule because the CCC
is not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Executive Order 12778

This final rule has been reviewed in
accordance with Executive Qrder 12778.
The provisions of this final rule do not
preempt State Jaws, are not retroactive,
and do not require the exhaustion of any
administrative appeal remedies.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will not have a significant impact
on the quality of the human
environment. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Executive Order 12372

This program/activity is not subject to
the provisions of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials. See the Notice
related to 7 CFR part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).

Paperwork Reduction Act

The amendments to 7 CFR part. 1413
set forth in this final rule will reduce the
reporting burden for producers of 1994
through 1995 crops of barley by
eliminating the requirement to complete
form ASCS-658, Report of Production,
for the purposes of providing marketing
evidence of barley marketed as malting
barley. The estimated reduction in
burden hours on the public will be
18,750 hours annually. Form ASCS-658
is currently cleared under OMB No.
05600050 through August 31, 1996.
ASCS will submit a request to revise the
burden associated with the use of form
ASCS-658 to the Office of Management
and Budget by December 1, 1994.

Background

In accordance with section 105B(p) of
the 1949 Act, the Secretary of
Agriculture is required to levy an
assessment with respect to producers of
malting barley who are participating in
the barley production adjustment
program for each of the 1991 through
1995 crop years. The Secretary is
required to establish such assessment at
no more than 5 percent of the value of
malting barley produced on program
payment acres on the farm and the
production per acre on which the
assessment is based shall not be greater
than the farm program payment yield.

On March 7, 1994, the CCC issued an
interim rule with respect to the malting
barley assessment rate for 1993 through
1995 crops of barley. The assessment
rate wasset at 2.5 percent,

Public response to the interim rule
which reduced the malting barley
assessment rate from 5 percent to 2.5
percent was supportive of the reduction,
but encouraged CCC to adopt a zero-
percent assessment rate in the final rule.
Nine responses were received from
representatives of industry and
producers. Rep. Michael D. Crapo, U.S.
House of Representatives, representing
the Second District of Idaho, also
encouraged the elimination of the
malting barley assessment. Malting
barley producers and industry
representatives overwhelmingly oppose
the assessment of malting barley.

After considering these comments, the
Secretary has determined in accordance
with section 105B(p) of the 1949 Act
that the assessment will be established

. at zero-percent for the 1994 and 1995

crops of barley. This action has been
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taken since CCC has determined that
levying the assessment increases CCC
outlays for barley deficiency payments
greater than the revenue generated by
the assessment. This increase in
deficiency payments is generally due to
changes in marketing patterns which
have occurred as producers of barley
market barley as feed barley which
would otherwise have been marketed as
malting barley in order to avoid the
assessment, This causes the barley to be
marketed at a lower price thus affecting
the prices used by CCC in determining
barley deficiency payments.

List of Subjects in 7 CFR Part 1413

Acreage allotments, Cotton, Disaster
assistance, Feed grains, Price support
programs, Reporting and recordkeeping
requirements, Rice, Soil conservation,
Wheat.

Accordingly, 7 CFR part 1413 is
amended as follows:

1. The authority citation for 7 CFR
part 1413 continues to read as follows:

Authority: 7 U,S.C. 1308, 13084, 1309,
1441-2, 1444-2, 1444f, 1445b-3a, 1461-1469,
15 U.S.C. 714b and 714c.

§1413.110 [Amended]

2. A. In §1413.110, paragraph (a) is
amended by deleting “1995" and
inserting "'1993" in its place.

B. In §1413.110, paragraph (b) is
revised to read as follows:

§1413.110 Maiting barley.
* * * ~ "
(b)(1) The assessment rate per bushel
will be the smaller of:
"~ (i)(A) For the 1991 and 1992 crops of
barley, 5 percent of the State weighted
average market price of malting barley
produced on the farm in those States
where average market prices for the
respective crop year are available from
the National Agricultural Statistics
Service,

(B) For the 1993 crop of barley, 2.5
percent of the State weighted average
market price of malting barley produced
on the farm in those States where
average market prices for the respective
crop year are available from the
National Agricultural Statistics Service,
or

(ii) The deficiency payment rate for
such crop of barley.

(2) With respect to those States where
the information from the National
Agricultural Statistics Service is not
available for purposes of administering
subsection (b)(1), the national average
market price for the respective crop year
will be used.

(3) For the 1994 and 1995 crops of
barley, no assessment will be levied.

* * * * *

Signed at Washington, DC on November 9,
1994.

Richard Rominger,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 94-28541 Filed 11-17-94; 8:45 am|
BILLING CODE 3410-05-P

Animal and Piant Health Inspection
Service

9 CFR Parts 145 and 147

[Docket No. 92-151-3]

National Poultry Improvement Plan and
Auxiliary Provisions

AGENCY: Animal and Plant Health
Inspection Service; USDA.
ACTION: Final rule; correction.

Done in Washington, DC, this 14th day of
November 1994.

Lonnie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

{FR Doc. 94-28538 Filed 11-17-94; 8:45 am)|
BILLING CODE 3410-34-P

SUMMARY: We are correcting the
amendatory language that appeared in a
final rule published in the Federal
Register on March 18, 1994 (59 FR
12795-12805, Docket No. 93-137-1),
and effective April 18, 1994. In the final
rule, an amendatory instruction directed
the revision of one sentence in the
introductory text of a paragraph, when
our intention was to revise that sentence
and add a new sentence immediately
following the revised sentence. The text
of both the revised sentence and the
new sentence were, however, set out in
the final rule.

EFFECTIVE DATE: April 18, 1994.

FOR FURTHER INFORMATION CONTACT: Mr,
Andrew R. Rhorer, Senior Coordinator,
Poultry Improvement Staff, National
Poultry Improvement Plan, Veterinary
Services, APHIS, USDA, room 205,
Presidential Building, 6525 Belcrest
Road, Hyattgville, MD 20782, (301) 436~
7768.

PART 147—AUXILIARY PROVISIONS
ON NATIONAL POULTRY
IMPROVEMENT PLAN

1. The authority citation for part 147
continues to read as follows:

Autharity: 7 U.S.C. 429; 7 CFR 2.17, 2.51,
and 371.2(d).

2. In FR Doc. 94-6187, page 12805,
first column, amendatory instruction
number 28b is corrected as follows:

§147.14 [Corrected]

29. Section 147.14 is amended as
follows:

b. In the introductory text of
paragraph (a)(2), the second sentence is
revised, a new third sentence is added,
and paragraphs (a){2)(i) and (a)(2)(ii) are
added to read as set forth below,

= * * * ®

DEPARTMENT OF TREASURY

Office of the Comptroller of the
Currency

12CFR Part8
[Docket No. 94-19)

RIN 1557-AB41

Assessment of Fees; National Banks;
District of Columbia Banks

AGENCY: Office of the Comptroller of the
Currency, Treasury.,

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) is amending its
regulation governing assessments and
fees by removing the specific
calculation of fees for examinations of
fiduciary activities, special
examinations and investigations,
examinations of affiliates and
examinations and investigations of
corporate activities (hereinafter, trust
and other examinations and
investigations). This interim rule is
intended to give the OCC the ability to
reduce rates for trust and other
examinations and investigations from
the level set forth in the current
regulation. The OCC will continue to
include trust and other examination and
investigation fees in the standard annual
publication of fees.

DATES: This interim rule is effective on
November 18, 1994; Comments must be
received by January 17, 1995.
ADDRESSES: Comments should be
directed to: Communications Division,
Office of the Comptroller of the
Currency, 250 E Street SW, Washington,
DC 20219, Attention: Docket No. 84-19.
Comments will be available for
inspection and photocopying at the
same location. i
FOR FURTHER INFORMATION CONTACT: Roy
Madsen, Assistant Chief Financial
Officer, Financial Review, Policy and
Analysis, (202) 874-5130; or Patricia S.
Grady, Senior Attorney, Legislative,
Regulatory and International Activities,
(202) 874-5090, Office of the
Comptroller of the Currency,
Washington, DC 20219,
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SUPPLEMENTARY INFORMATION:
Background

Under the National Bank Act, 12
U.S.C. 1 et seq., the OCC is responsible
for supervising national banks and
ensuring their compliance with
applicable law. Pursuant to 12 U.S.C.
482, the Comptroller of the Currency
may impose and collect assessments,
fees, or other charges as necessary or
appropriate to carry out the
responsibilities of the office of the
Comptroller. The OCC’s supervisory
responsibilities include trust and other
examinations and investigations, for
which the OCC assesses a fee.

Dating from 1956, 12 U.S.C. 482
required the OCC to assess all national
banks exercising fiduciary powers and
all banks or trust companies in the
District of Columbia exercising fiduciary
powers a fee adequate to cover the
expense of such examinations. The OCC
revised 12 CFR 8.6 in 1984 to ensure
that the fees were adjusted regularly to
cover the expenses of conducting
examinations of fiduciary activities.
Prior to 1984, the OCC charged a fixed
fee, that over time did not adequately ~
cover the expenses of fiduciary
examinations.

The current version of § 8.6 contains
a specific calculation for trust and other
examinations and investigations. This
calculation is used to recover the total
costs of conducting trust and other
examinations and investigations. The
calculation includes the number of
hours OCC employees spend on an
examination or investigation multiplied
by an hourly fee. The components of the
hourly fee are direct costs, billable
hours, and an indirect cost rate. The
direct costs include projected salary,
benefits, and travel expenses. The
indirect cost rate is a ratio of total
indirect costs to total direct costs for the
entire OCC.

The Federal Deposit Insurance
Corporation Improvement Act of 1991
(FDICIA) (Pub. L. 102-242) changed 12
U.S.C. 482 by, among other things,
removing the specific requirement for a
fee adequate to recover expenses of
examinations of fiduciary activities.
FDICIA authorizes OCC to impose and
collect assessments, fees, and other
charges as necessary or appropriate to
carry out its responsibilities. FDICIA
gave OCC increased flexibility to set
such assessments, fees, and other
charges to meet its expenses for carrying
out authorized activities. Since FDICIA
became effective, the specific
calculation in § 8.6 is no longer
necessary.

As FS‘?)YCIA recognized, the manner in
which national banks conduct fiduciary

activities and the relationship of those
activities to other bank operations has
changed substantially in recent years,
warranting more flexibility in the OCC's
authority to charge for supervising those
activities. The OCC's current fee
structure for fiduciary activities reflects
a view of those activities as special and
separate from other bank operations.
That is no longer the case today, as
many banks' fiduciary activities are
integral parts of a range of financial
products and services provided bank
customers. Accordingly, the OCC has
concluded that it should revise its
regulation for trust and other
examinations and investigations to
better utilize the flexibility provided by
FDICIA and to reduce the fees currently
charged for trust and other examinations
and investigations.

Changes Made by the Interim Rule

This interim rule removes the specific
calculation in § 8.6 to provide the OCC
with the flexibility to charge for trust
and other examinations and
investigations using methods other than
those currently found in § 8.6, and to
reduce fees. This interim rule refers the
reader to the OCC Banking Issuance,
“Notice of the Comptroller of the
Currency Fees"”, in which virtually all
other OCC fees are published.
Eliminating the specific formula in the
regulation for calculating fees for trust
and other examinations and
investigations, as well as the
requirement that fees be set to recover
total costs, allows the OCC more
flexibility to determine fees for trust and
other examinations and investigations
and conform the treatment of those fees
with other fees published in the OCC
Banking Issuance, ‘‘Notice of the
Comptroller of the Currency Fees.” The
OCC intends to use this flexibility to
reduce fees for 1995.

Use of an Interim Rule

The OCC has determined that there is
good cause for adopting this interim
rule immediately upon publication in
the Federal Register without prior_
notice and comment. The interim rule
confers a benefit on national banks by
eliminating the inflexibility in the
OCC’s current fee calculation for trust
and other examinations and
investigations and enabling the OCC to
reduce these fees for 1995. Therefore,
because the interim rule provides a
mechanism for the OCC to reduce fees,
adoption with notice and comment 30
days after publication is unnecessary
and contrary to the public interest. The
OCC will continue to inform banks of
those fees by publishing a schedule of
fees related to trust and other

examinations and investigations in the
OCC Banking Issuance, “Notice of

"‘Comptroller of the Currency Fees.” The

Notice will be published December 1,
1894, and will be effective January 1,
1995. The immediate effective date of
this interim rule ensures that fee
reductions in this area for 1995 will be
implemented beginning January 1, 1995.

Additionally, this interim rule y
involves agency practice and procedure.
The determination as to how fees will
be assessed is internal to the OCC, since
the Comptroller is required to recover
expenses, but is not required to follow
specific calculations or formulas when
determining fees. As a result, the fee
structure may be revised as necessary to
meet OCC expenses. Although the OCC
is not required to provide notice and
public comment nor is it required to
provide a 30-day delayed effective date
under the Administrative Procedure
Act, 5 U.S.C. 553(b)(A) and (d)(3), the
OCC invites comment on any aspect of
this interim rule, and on particular
approaches the OCC should consider for
its fiduciary activities examination fee
structure. If the OCC proposes to
implement a new approach to trust fees
different from the reduction in rates it
now contemplates, such as a separate
trust assessment for those banks with
fiduciary activities; or if the OCC
proposes to increase fees for trust and
other examinations and investigations,
the OCC will seek appropriate public
comment on the change at that time.

Executive Order 12866

The OCC has determined that this
document is not a significant regulatory
action. ¢

Regulatory Flexibility Analysis

It is hereby certified that this
regulation will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
regulatory flexibility analysis is not
required. This interim rule has no
substantial impact on banks regardless
of size. The OCC anticipates that the
changes made by this interim rule will
have no appreciable impact on the
financial stability of banks.

List of Subjects in 12 CFR Part 8

Assessments, Fees, National banks.
Authority and Issuance

For the reasons set forth in the
preamble, part 8 of chapter I of title 12
of the Code of Federal Regulations is
amended as set forth below:
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PART 8—ASSESSMENT OF FEES;
NATIONAL BANKS; DISTRICT OF
COLUMBIA BANKS

1. The authority citation for part 8
continues to read as follows:

Authority: 12 U.S.C. 93a, 481, 482 and
3102; 15 U.S.C. 78¢ and 1; and 26 D.C. Code
102,

2. Section 8.6 is revised to read as
follows:

§8.6 Fees for fiduciary activities
examinations, special examinations and
investigations fees, examination of
affiliates, examinations related to corporate
activities.

(a) Fees. Pursuant to the authority
contained in 12 U.S.C:481 and 482, the
Office of the Comptroller of the
Currency assesses a fee for examining
fiduciary activities of national and
District of Columbia banks and related
entities, for conducting special
examinations and investigations of
national and District of Columbia banks,
for conducting examinations of affiliates
of national and District of Columbia
banks, and for conducting examinations
and investigations made pursuant to 12
CFR Part 5, Rules, Policies, and
Procedures for Corporate Activities.

(b) Notice of Comptroller of the
Currency Fees. The OCC publishes the
fee schedule for fiduciary activities,
special examinations and investigations,
examinations of affiliates and
examinations related to corporate
activities in the Notice of Comptroller of
the Currency Fees described in §8.8.

Dated: November 2, 1994.
Eugene A. Ludwig,
Comptroller of the Currency.
[FR Doc. 94-28400 Filed 11-17-94; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Alrspace Docket No. 94-AGL-25]

Modification of Class D Airspace; NAS
Glenview, IL, and Establishment of
Class D and Class E Airspace;
Wheeling, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects the
modified NAS Glenview, IL, Class D
airspace designation published in a final
rule on October 13, 1994 [59 FR 51850],
Airspace Docket No. 94-AGL~-25. The
modified legal description inadvertently

did not include the exclusion of the
Wheeling, IL, Class D airspace area.

EFFECTIVE DATE: 0901 u.t.c., December 8,
1994,

FOR FURTHER INFORMATION CONTACT:
Jeffrey L. Griffith, Air Traffic Division,
System Management Branch, AGL-530,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, Illinois
60018, telephone (708) 294-7568.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 94-25320,
Airspace Docket No. 94-AGL-25
published on October 13, 1994 [59 FR
51850], modified the Class D airspace at
NAS Glenview, IL. The modified
airspace designation, however,
inadvertently did not include the
exclusion of the Wheeling, IL, Class D
airspace area. This action corrects the
error by adding the exclusionary
language to the airspace designation.

Correction of Final Rule

Accordingly, pursuant to the
authority delegated to me, Airspace
Docket No. 94—-AGL-25, as published in
the Federal Register on October 13,
1994 [59 FR 51850}, (Federal Register
Document 94-25320, page 51851,
column 1) is corrected in the
amendment to the incorporation by
reference in 14 CFR part 71 as follows:

§71.1 [Corrected]
Paragraph 5000 General

* » * * *

AGL IL D NAS Glenview, IL [Revised]

NAS Glenview, 1L

(Lat. 42°05'00” N., long. 87°49'06” W.)
Northbrook VORTAC

(Lat. 42°13°26”.N., long. 87°57'06” W.)
Glenview TACAN

(Lat, 42°05'08” N., long. 87°4921” W,)

That airspace extending upward from the
surface to but nat including 3,000 feet MSL
within a 4.1-mile radius of NAS Glenview
and within 1.8 miles each side of the
Northbrook VORTAC 145° radial extending
from the Glenview NAS 4.1-mile radius to
5.5 miles northwest of the NAS, and within
1.7 miles each side of the Glenview TACAN
100°% radial extending from the 4.1-mile
radius to 5.7 miles east of the NAS and
within 2.0 miles west and 1.4 miles east of
the Glenview TACAN 002° radial extending
from the 4.1-mile radius to 6.1 miles north
of the NAS, excluding that airspace within
the Chicago, IL, Class B airspace, and
Wheeling, IL, Class D airspace area when it
is in effect. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory.

= - * * *

Issued in Des Plaines, Illinois on November
3, 1994.

Roger Wall,

Manager, Air Traffic Division.

[FR Doc. 94-28532 Filed 11-17-94; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-AWP-3]

Amendment to Class D Airspace;
Oxnard, CA, Camarillo, CA and Naval
Air Weapons Station (NAWS) Point
Mugu, CA

AGENCY: Federal Aviation
Administrat_ion (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class D
airspace at Oxnard, CA, Camarillo, CA
and Naval Air Weapons Station (NAWS)
Point Mugu; CA., This action improves
inter-facility coordination and enhances
flight safety for military aircraft entering
the overhead pattern at NAWS Point
Mugu. The area will be depicted on
aeronautical charts to provide a
reference for pilots operating in the area

EFFECTIVE DATE: 0901 UTC, February 2,
1995.

FOR FURTHER INFORMATION CONTACT:
Scott Speer, System Management
Branch, AWP-530, Air Traffic Division
Western-Pacific Region, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California, 90261; telephone (310) 297-
0010.

SUPPLEMENTARY INFORMATION:
History

On March 14, 1994, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to amend Class D airspace at
Oxnard, CA, Camarillo, CA and NAWS
Point Mugu, CA (59 FR 14804). The
Class D airspace is being modified to
simplify procedures for pilots and
controllers. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments were received regarding
the proposal. Class D airspace-
designations are published in Paragraph
5000 of FAA Order 7400.9B dated July
18, 1994, and effective September 16,
1994, which is incorporated by
reference in 14 CFR 71.1. The Class D
airspace designations listed in this
document will be published
subsequently in this Order.
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The Rule

This amendment to part 71 of the
Federal Aviation Regulation modifies
Class D airspace at Oxnard, California,
Camarillo, California, and NAWS Point
Mugu, California. The FAA has
determined that this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current. It,
therefore—(1) is not *‘significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
' impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O, 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 5000, Class D Airspace

* * * *

AWP CA D Oxnard, CA [Revised]
Oxnard, CA

(Ilat. 34°12'03” N., long, 119°12'26" W)

That airspace extending upward from the
surface to and including 2,000 feet MSL
within a 4.3-mile radius of the Oxnard
Airport, excluding that portion east and
southeast of lat. 34°15'39” N, long.
119°09'35” W; direct lat. 34°10°22” N., long.
119°09'27” W.; direct lat. 34°07°45” N., long.
119°1224"” W. This Class D airspace area is
effective during the specific dates and times_
established in advance by a Notice to
Airmen. The effective date and time will

thereafter be continuously published in the
Airport/Facility Directory.

® " ® L *

AWP CA D Camarillo, CA [Revised]

Camarillo, CA
(lat. 34°12'50” N., long. 119°0540” W)

That airspace extending upward from the
surface to and including 2,000 feet MSL
within a 4.3 radius of the Camarillo Airport,
excluding that protion south and west of lat.
34°09'17” N., long. 119°02'42" W.; direct lat.
34°10°35” N., long. 119°03'54” W.; direct lat. K
34°10°22" N, long. 119°09'27 W.; direct lat.
34°15'39” N, long. 119°09'35” W. This Class
D airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* ' R * * L

AWP CA D NAWS Point Mugu, CA [Revised)

NAWS Point Mugu, CA

(lat. 34°07°13” N., long. 119°0715” W)

That airspace extending upward from the
surface to and including 3,000 feet MSL
wihtin a 4.3 radius of NAWS Point Mugu,
excluding that portion north and west of lat.
34°09'17” N., long, 119°02'42” W.; direct lat.
34°10'35” N., long 119°03'54 W., direct lat.
34°10°22" N., long. 119°09'27” W.; direct lat.
34°07°45” N., long. 119°12"24” W. This Class
D airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continously
published in the Airport/Facility Directory.
* L - * *

Issued in Los Angeles, California, on
November 3, 1994.
Dennis T. Koehler,
Acting Manager, Air Traffic Division,
Western-Pacific Region.
[FR Doc. 94-28529 Filed 11-17-94; 8:45 am]
BILLING CODE 4810-13-M

14 CFR Part 97
[Docket No. 1632; Amdt. No. 27957]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient

use of the navigable airspace and to
promote safe flight operations under.
instrument flight rules at the affected
airports. ;

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982,

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—1. FAA Rules
Docket, FAA Headquarters Building,
800 Independence Avenue, SW.,
Washington, DC 20591;

2, The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which eriginated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS—420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone {202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and § 97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
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airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed gy
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This améndment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The ¢ircumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days: For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action" under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial

number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (air).

Issued in Washington, DC on November 4,
1994.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 u.t.c. on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. app. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2, Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended)

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective February 2, 1995

Troy, AL, Troy Muni, VOR RWY 7, Amdt 3,
Cancelled

Decatur, IL, Decatur, VOR RWY 18, Orig

Wabash, IN, Wabash Muni, VOR or GPS-A,
Amdt 10

Wabash, IN, Wabash Muni, NDB or GPS
RWY 27, Amdt 12

Lawton, OK, Lawton Muni, VOR RWY 35,
Amdt 19

Lawton, OK, Lawton Muni, ILS RWY 35,
Amdt 6

Lawton, OK, Lawton Muni, RADAR-1, Amdt
3

Lawton, OK, Lawton Muni, RADAR-2, Amdt

1

Mooreland, OK; Mooreland Muni, NDB OR
GPSRWY 17, Amdt 3

Tillamook, OR, Tillamook, NDB-A, Amdt
1A, Cancelled

Terrell, TX, Terrell Muni, NDB RWY 17,
Amdt 2

Amery, WI, Amery Muni, NDB or GPS RWY
18, Amdt 5 : :

New Richmond, WI, New Richmond Muni,
NDB RWY 14, Amdt 1

* * * Effective January 5, 1994

Abbeville, LA, Abbeville Municipal, VOR/
DME-B, Amdt 2

Port Sulphur, LA, Port Sulphur, VOR/DME~
B, Amdt 6

Monett, MO, Monett Muni, VOR/DME-A,
Orig, Cancelled

Monett, Mo, Monett Muni, VOR/DME RNAV
RWY 18, Orig

Bristow, OK, Jones Meml, NDB RWY 35,
Amdt 1

Mc Allen, TX, Mc Allen Miller Intl, VOR-A,
Amdt 13, Cancelled

Me Allen, TX, Mc Allen Miller Intl, VOR
RWY 31, Orig

Mc Allen, TX, Mc Allen MillerIntl, LOC BC
RWY 31, Amdt 8

Rockport, TX, -Aransas Co, VOR/DME OR
TACAN OR GPS-A, Amdt 8

Rockport, TX, Aransas Co, NDB 1 RWY 14,
Amdt 7

Rockport, TX, Aransas Co, NDB 2 RWY 14,
Amdt 3

* * * Effective December 8, 1994

Colorado Springs, CO, City of Colorado
Springs Muni, ILS/DME RWY 17L, Orig

Colorade Springs, CO, City of Celorado
Springs Muni, ILS RWY 17R, Amdt 5,
Cancelled

Colorado Springs; CO, City of Colorado
Springs Muni, ILS RWY 17R, Amdt 4A,
Cancelled

Steamboat Springs, CO, Steamboat Springs/
Bob Adams Field, VOR/DME-C, Orig

Orlando, FL, Orlando Intl, VOR/DME RNAV
RWY 36L, Orig

Yap Island, FM, Yap International, NDB
RWY 7, Amdt 5, Cancelled

Yap Island, FM, Yap International, NDB
RWY 7, Orig .

Yap Island, FM; Yap International, NDB/
DME RWY 7, Amdt 1, Cancelled

Yap Island, FM, Yap International, NDB/
DME RWY 7, Orig

Michigan City, IN, Michigan City, VOR or
GPS-A, Amdt 4

Decorah, 1A, Decorah Muni, VOR RWY 29,
Amdt 3

Wellington, KS, Wellington Muni, VOR/DME
RWY 17, Amdt 1 Cancelled

Baltimore, MD, Baltimore-Washington Intl,
LOC RWY 10, Orig, Cancelled

Baltimore, MD, Baltimore-Washington Intl,
ILS RWY 10, Amdt 15

Kansas City, MO, Kansas City [ntl, NDB RWY
1L, Amdt 15

Kansas City, MO, Kansas City Intl, ILS RWY
1L, Amdt 12

Whitefield, NH, Mount Washington Regional,
LOC RWY 10, Amdt 4

Whitefield, NH, Mount Washington Regional,
NDB RWY 10, Amdt 7

Block Island, RI, Block Island State, VOR/
DME or GPS RWY 10, Amdt 4

Block Island, RI, Block Island State, VOR or
GPS RWY 28, Amdt 4 ;

Block Island, Rl, Block Island State, NDB
RWY 10, Amdt 4 .

Westerly, RI, Westerly State, NDB RWY 7,
Amdt 3

Westerly, RI, Westerly State, LOC RWY 7,
Amdt 5 :

Osceola, WI, L. O. Simenstad Munii, NDB
RWY 28, Amdt 9
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* * * Effective Upon Publication

Washington, DC, Washington National,
RADAR 1, Amdt 25, Cancelled

Wolf Point, MT, L. M. Clayton, NDB RWY 29,
Amdt 2

Concord, NC, Concord Regional, VOR/DME
RWY 20, Amdt 1

Nacogdoches, TX, A. L. Mangham Jr.
Regional, ILS RWY 36, Amdt 2

[FR Doc. 94-28531 Filed 11-17-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97

[Docket No. 27958; Amdt. No. 1633]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports, These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW,,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS—420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of the Federal
Aviation Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need fora
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form .
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDG/P NOTAM for each
SIAP. The SIAP information in some

previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMSs have been cancelled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) isnot a
“significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR part 97

Air Traffic Control, Airports,
Navigation (air).

Issued in Washington, DC on November 4,
1994,
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
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amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. app. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2). ;

2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME

EFFECTIVE UPON PUBLICATION

or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and § 97.35
COPTER SIAPs, identified as follows:

FDC Date

Airport

FDC No. SIAP

10/20/94
10/20/94

10/20/94
10/20/94
10/20/94
10/20/94
10/24/94
10/28/94
10/28/94

10/28/94

Corpus Christi Intl
Corpus Christi Intl

Laredo Inti
Laredo Intl
Laredo Intl

Laredo Inti

Barnstable
Polando Field.

Barnstable
Polando Field.

Barnstable

Muni-Boardman/
Muni-Boardman/
Muni-Boardman/

10/28/94

Polando Field.
Barnstable
Polando Field.

Muni-Boardman/

LOC RWY 31 AMDT 5...

VOR OR TACAN OR GPS RWY
17 AMDT 26...

NDB OR GPS RWY 17R AMDT

4/6055
4/6056

4/6057

2
NDB OR GPS RWY 17L AMDT

4/6058
Lt

VOR OR TACAN OR GPS RWY
32 AMDT 9...

ILS RWY 17R AMDT 8...

ILS RWY 31 AMDT 6...

VOR OR GPS RWY 6 AMDT 7...

4/6059

4/6060
4/6147
416204

4/6205 | ILS RWY 24 AMDT 16B...

4/6206 | ILS RWY 15 AMDT 2...

4/6207 | NDB OR GPS RWY 24 AMDT
9A...

[FR Doc. 94-28313 Filed 11-17-94; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 17
[Docket No. R-94-1758; FR-3777-F-01]
HUD Board of Contract Appeals

Administrative Claims Technical
Amendment

AGENCY: Office of the Secretary, HUD.
ACTION: Final rule.

SUMMARY: HUD is amending its
regulations governing debtor
correspondence with the HUD Board of
Contract Appeals. Since these
regulations were originally enacted, the
Board has revised some of its procedural
requirements and its mailing address
has changed. This technical amendment
will update the regulations:

EFFECTIVE DATE: December 19, 1994,

FOR FURTHER INFORMATION CONTACT:
David T. Anderson, Chairman, Board of
Contract Appeals, Room 2131,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410-0500, telephone

(202) 827-5110. Hearing or speech-
impaired individuals may call (202)
708-9300 (TDD) or 1-800-877-8339
(Federal Information Relay Service
TDD). (Other than the “800" number,
these telephone numbers are not toll
free).

SUPPLEMENTARY INFORMATION:
I. Background

The HUD regulations located at 24
CFR part 17, subpart C, implement the
Federal Claims Collection Act of 1966,
as amended by the Debt Collection Act
of 1982 (31 U.S.C. 3711, 3716-18, and
5 U.S.C. 5514) (the “Act”). The Act
requires that the Secretary or the
Secretary’s designee attempt the
collection of all claims of the United
States for money or property arising
from HUD activities. The Act also
authorizes the Secretary or the
Secretary’s designee to compromise,
suspend or terminate action on certain
claims listed in 24 CFR 17.60(a).

The regulation at 24 CFR 17.152(a)
states that a person who has received a
Notice of Intent to collect a claim from
HUD has the right to present evidence
that all or part of the debt is not past-
due or that the debt is not legally
enforceable. An Administrative Judge
from the HUD Board of Contract
Appeals reviews the evidence submitted

by HUD and the debtor in order to make
a determination on the debt (24 CFR
17.152(c)).

The regulations in 24 CFR 17,161 set
forth requirements for correspondence
from the debtor seeking review to the
HUD Board of Contract Appeals.
Paragraph (a) of § 17.161 specifies where
the correspondence must be addressed.
This paragraph also requires that the
debtor send a copy of the
correspondence to the Offsets Docket
Clerk.

Since 24 CFR 17.161(a) was originally
published, changes have occurred
which have caused the regulation to
become outdated. Specifically, the
Board has implemented revised
procedures which eliminate the
requirement for duplicate filing by the
debtor. Also, the Board’s room number
for mailing purposes has changed and is
incorrect as published. Furthermore,
since this paragraph relates to the
exercise of the debtor’s rights before the
Board, the provision directing
correspondence to the Secretary, and
not the Board, is-erroneous.
Accordingly, 24 CFR 17.161(a) is being
updated to incorporate these changes.

I Justification for Final Rule Making

It is HUD's policy to publish rules for
public comment before their issuance
for effect, in accordance with its own
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regulations on rulemaking found at 24
CFR part 10. However, part 10 provides
that prior public procedure will be
omitted if HUD determines that it is
“impracticable, unnecessary, or contrary
to the public interest” (24 CFR 10.1).
HUD finds that it is unnecessary to
solicit prior public comment before
publishing this rule for effect, because
HUD is merely updating 24 CFR part 17
to incorporate changes in procedure and
address that have occurred since the
regulations were originally enacted.

I11. Other Matters
A. Environmental Impact

In accordance with 40 CFR 1508.4 of
the regulations of the Council on
Environmental Quality and 24 CFR
50.20(k) of the HUD regulations, the
policies and procedures contained in
this rule relate only to HUD
administrative procedures and,
therefore, are categorically excluded
from the requirements of the National
Environmental Policy Act.

B. Executive Order 12612, Federalism

The General Counsel, as the
Designated Official under section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies contained
in this rule will not have substantial
direct effects on states or their political
subdivisions, or the relationship
between the federal government and the
states, or on the distribution of power
and responsibilities among the various
levels of government. Specifically, this
rule merely updates an existing
regulation to incorporate revisions in
procedure that have occurred since the
regulation took effect. It effects no
changes in the current relationships
between the federal government, the
states and their political subdivisions in
connection with this program.

C. Executive Order 12606, the Family

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that this rule does not have
.~ potential for significant impact on
family formation, maintenance, and
general well-being, and, thus, is not
subject to review under the order. This
rule amends an existing regulation to
include procedural and address changes
that have taken place since the
regulation was enacted. No significant
change in existing HUD policies or
programs will result from the
promulgation of this rule, as those
policies and programs relate to family
concerns.

D. Regulatory Flexibility Act

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)) has reviewed and approved this
rule, and in so doing certifies that this
rule will not have a significant impact
on a substantial number of small
entities. This rule merely updates an
existing regulation to include
procedural revisions that have been
implemented since the regulation was
first enacted. Accordingly, this rule will
not have a significant economic impact
on a substantial number of small
entities.

E. Regulatory Agenda

This final rule was not listed in the
Department’s Semiannual Agenda of
Regulations published on November 14,
1994 (59 FR 57632) in accordance with
Executive Order 12866 and the
Regulatory Flexibility Act.

List of Subjects in 24 CFR Part 17

Administrative Practice and
procedure, Claims, Government
employees, Income taxes, Wages.

Accordingly, 24 CFR part 17 is
amended as follows:

PART 17—ADMINISTRATIVE CLAIMS

1. The authority citation for 24 CFR
part 17 is revised to read as follows:
Authority: 28 U.S.C. 2672; 31 U.S.C. 3711,

3716-18, 3721, and 5 U.5.C, 5514; 42 U.S.C.
3535(d).

Subpart C—Procedures for the
Collection of Claims by the
Government

2. The authority citation for 24 CFR
part 17, Subpart C is revised to read as
follows:

Authority: 31 U.S.C. 3711, 371618, and 5
U.S.C. 5514; 42 U.S.C. 3535(d).

3. Section 17.161 is amended by

revising paragraph (a) to read as follows:

§17.161 Correspondence with the
Department.

(a) All correspondence from the

- debtor to the Board concerning the right

to review as described in § 17.152 shall
be addressed to the HUD Board of

‘Contract Appeals, Room 2131, 451

Seventh Street SW., Washington, DC
20410-0500.
* * - - *
Dated: October 26, 1994.
Henry G. Cisneros,
Secretary.
[FR Doc. 94-28510 Filed 11-17-94; 8:45 am]
BILLING CODE 4210-32-P

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner | |

24 CFR Part 203
[Docket No. R-94-1761; FR-3775-F-01]

Mortgagor Income Stability
Requirement for Single Family
Mortgage Insurance

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: HUD is repealing the
mortgagor income stability requirement
for single family mortgage insurance.
The current regulation requires that a
mortgagor’s (borrower’s) income
continue for the first five years of the
mortgage term in order for the
mortgagee (lender) to include it in the
mortgagor’s qualifying ratios. HUD feels
this five-year test for all income sources
is too strict. By abolishing the
regulation, the Federal Housing
Commissioner will be free to establish
income stability criteria as he believes
appropriate for a particular income
source and the mortgage product being
offered.

EFFECTIVE DATE: December 19, 1994.

FOR FURTHER INFORMATION CONTACT:
Morris E. Carter, Director, Single Family
Development Division, Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, DC,
20410; telephone (202) 708-2700;
Hearing or speech-impaired individuals
may call HUD'’s TDD number (202) 708—
4594. (These telephone numbers are not
toll free.).

SUPPLEMENTARY INFORMATION:
1. Background

Under the single family home
mortgage insurance program, the
Federal Housing Administration (FHA)
provides insurance for private lenders
against loss on mortgages financing one-
to four-family dwellings. This program
is governed by the HUD regulations at
24 CFR part 203.

The regulations at 24 CFR 203.33 set
forth requirements concerning the
relationship between the mortgagor’s
income and the mortgage payments.
Specifically, 24 CFR 203.33(a) requires
that the mortgagor establish that his or
her gross income is, and will be,
adequate to meet the periodic payments
required by the mortgage, as well as any
other long term obligations. Paragraph
(b) of this section requires that only
stable income expected to continue for
approximately the first five years of the
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mortgage term be included in
§ 203.33(a)'s income adequacy
calculation.

HUD is repealing 24 CFR 203.33(b).
Experience has shown that the current
five year projection of income is neither
reasonable nor is it required by the
Veteran's Administration, the
government-sponsored enterprises of
the Federal National Mortgage
Association and the Federal Home Loan
Mortgage Corporation, or the private
mortgage insurers. These entities have
established different criteria for income
stability determination depending on
the income source and other variables.
HUD feels the FHA Commissioner
should be permitted the same latitude.

By abolishing 24 CFR 203.33(b), the
Commissioner will be free to establish
income stability criteria as he sees
appropriate for a particular income
source and the mortgage product being
offered. This will also enhance the
Commissioner’s ability to respond to a
changing mortgage market.

I1. Justification for Final Rule Making

It is HUD's policy to publish rules for
public comment before their issuance
for effect, in accordance with its own
regulations on rulemaking found at 24
CFR part 10. However, part 10 provides
that prior public procedure will be
omitted if HUD determines that it is
“impracticable, unnecessary, or contrary
to the public interest” (24 CFR 10.1).
HUD finds that it is unnecessary to
solicit prior public comment before
publishing this rule for effect, because
this rule is merely eliminating a
burdensome requirement which denies
borrowers homeownership
opportunities. HUD will still maintain
reasonable and adequate underwriting
standards.

I11. Other Matters

A. Environmental Impact

In accordance with 40 CFR 1508.4 of
the regulations of the Council on
Environmental Quality and 24 CFR
50.20(k) of the HUD regulations, the
policies and procedures contained in
this rule relate only to HUD
administrative procedures and,
therefore, are categorically excluded
from the requirements of the National
Environmental Policy Act.

B. Executive Order 12612, Federalism

The General Counsel, as the
Designated Official under section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies contained
in this rule will not have substantial
direct effects on states or their political
subdivisions, or the relationship

between the federal government and the
states, or on the distribution of power
and responsibilities among the various
levels of government. Specifically, this
rule is directed towards applicants and
participants in HUD's single family
mortgage insurance program. It effects
no changes in the current relationships
between the federal government, the
states and their political subdivisions in
connection with this program.

C. Executive Order 12606, the Family

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that this rule does not have
potential for significant impact on
family formation, maintenance, and
general well-being, and, thus, is not
subject to review under the order. This
rule eliminates a cumbersome
administrative requirement for
borrowers participating in HUD's single
family mortgage insurance program. No
significant change in existing HUD
policies or programs will result from the
promulgation of this rule, as those
policies and programs relate to family
concerns.

E. Regulatory Flexibility Act

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)) has reviewed and approved this
rule, and in so doing certifies that this
rule will not have a significant impact
on a substantial number of small
entities. This rule does not significantly
alter FHA insurance benefits, but
removes a strict impediment to those
applying for mortgage insurance.
Accordingly, this rule will not have a
significant economic impact on a
substantial number of small entities.

F. Regulatory Agenda

This final rule was listed as item 1791
in the Department’s Semiannual Agenda
of Regulations published on November
14, 1994 (59 FR 57632, 57654) in
accordance with Executive Order 12866
and the Regulatory Flexibility Act.

List of Subjects in 24 CFR Part 203

Hawaiian natives, Home
improvement, Indians—lands, Loan
programs—housing and community
development, Mortgage insurance,
Reporting and recordkeeping
requirements, Solar energy.

Accordingly, 24 CFR part 203 is
amended as follows.

PART 203—SINGLE FAMILY
MORTGAGE INSURANCE

1. The authority citation for 24 CFR
part 203 continues to read as follows:

Authority: 12 U.S.C. 1709, 1710, 1715b; 42
U.S.C. 3535(d). In addition, subpart C is also
issued under 12 U.S.C. 1715{u).

2. Section 203,33 is amended by
removing paragraph (b), and by
redesignating paragraph (c) as paragraph
(b).

Dated: November 4, 1994.

Nicolas P. Retsinas,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 94-28509 Filed 11-17-94; 8:45 am)|
BILLING CODE 4210-27-P

24 CFR Parts 880, 881, and 883
[Docket No. R-94-1671; FR-3122-F-05]
RIN 2501-AB35

Preferences for Admission to Assisted
Housing; Correction to Final Rule

AGENCY: Office of the Secretary, HUD.
ACTION: Final rule; correction.

SUMMARY: This document revises the
applicability provisions of regulations
for the Section 8 new construction and
substantial rehabilitation programs.
These applicability provisions state that
the management requirements of the
rules do not apply to projects that came
under contract with HUD before the
date of issuance of a major revision of
those rules published in 1979-80. Since
the changes to the system of Federal and
local preferences for admission to the
new construction and substantial
rehabilitation programs that were made
by a 1990 statute apply to all projects
operated under these programs, this
final rule makes a technical correction
to the applicability sections to provide
that the HUD regulations implementing
the statutory Federal preference system
apply to all Section 8 new construction
and substantial rehabilitation (including
State Housing Agency administered)
projects under these rules.

EFFECTIVE DATE: December 19, 1994.
FOR FURTHER INFORMATION CONTACT:
Barbara D. Hunter, Acting Director,
Planning and Procedures Division,
Office of Multifamily Housing,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410, telephone (202)
708-3944 (voice); (202) 708—4594
(TDD). These telephone numbers are not
toll-free.

SUPPLEMENTARY INFORMATION:
I. Background

The applicability sections of the
Section 8 Housing Assistance Payments
Programs for New Construction,
Substantial Rehabilitation, and State
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Housing Agencies (§§ 880.104(b),
881.104(b), and 883.105(b)) currently
state that the subpart dealing with
management of projects, which includes
the preference requirements, applies to
projects *“for which an Agreement [to
Enter into Housing Assistance Payments
Contract] was not executed before the
effective date of these revised
regulations."

The “revised regulations” referenced
in these provisions were the ones
published in late 1979 and early 1980
for the three different programs. For the
New Construction program, the
regulations were published on October
15, 1979 (24 FR 59410); for the
Substantial Rehabilitation program, the
regulations were published on January
31, 1980 (45 FR 7085); and for the State
Housing Agency program, the
regulations were published on January
30, 1980 (45 FR 6889).

11. Applicability of Preference
Requirements

The subject of Federal preference in
admissions to these programs has been
addressed in subsequent amendments of
the management subpart of these
regulations, including the final rule
published on July 18, 1994 (59 FR
36616). The Federal preference
requirements, now stated in a 1990
statutory provision (section 545(c) of the
Cranston-Gonzalez National Affordable
Housing ‘Act, 104 Stat. 4220, 42 U.S.C.
1437f note), apply to all Section 8 new
construction and substantial
rehabilitation (including State Housing
Agency administered) projects. The date
the Agreement between the Department
and the project owner was executed
does not affect the applicability of the
1990 preference requirements.
Consequently, the applicability sections
of the regulations for these programs
should have been changed in the July
1994 rule on preferences, and this
correction is being published to clarify
that the Federal preference regulations
(8§ 880.613-880.617, 881-613-881.617,
and 883.714-883.718) do apply to all
Section 8 new construction and
substantial rehabilitation projects,
regardless of the date of execution of the
Agreement, 3

III. Findings and Certifications
A. Impact on the Environment

A Finding of No Significant Impact
with respect to the environment was
made in accordance with HUD
regulations at 24 CFR 50 that
implement section 102(2)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332, in connection
with the previous final rule on

preferences. The Finding of No

Significant Impact is available for public

inspection and copying during regular
business hours (7:30 a.m. to 5:30 p.m.)
in the Office of the Rules Docket Clerk,
room 10276, 451 Seventh Street, SW,
Washington, DC 20410-0500.

B. Federalismn Impact

The General Counsel, as the
Designated Official under section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies contained
in this rule have impact on States or
their political subdivisions only to the
extent required by the statute being
implemented. Since the rule merely
carries out a statutory mandate and does
not create any new significant
requirements, it is not subject to review
under the Executive Order.

C. Impact on the Family

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that this rule does not have
potential for significant impact on
family formation, maintenance, and
general well-being, and, thus is not
subject to review under the Order. The
rule merely carries out the mandate of
federal statute with respect to admission
preferences.

D. Impact on Small Entities

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this rule before
publication and by approving it certifies
that this rule will not have a significant
impact on a substantial number of small
entities, because it does not place major
burdens on housing owners.

E. Regulatory Agenda

This rule was listed as item 1764 in
the Department’s Semiannual
Regulatory Agenda published on
November 14, 1994 (59 FR 57632,
57648) in accordance with Executive
Order 12866 and the Regulatory
Flexibility Act.

F. Catalog

The Catalog of Federal Domestic
Assistance number for the programs
affected by this rule is 14.182.

List of Subjects
24 CFR Part 880

Grant programs—housing and
community development, Rent
subsidies, Reporting and recordkeeping
requirements.

24 GFR Part 881 .

Grant programs—housing and

community development, Rent

subsidies, Reporting and recordkeeping
requirements.

24 CFR Part 883

Grant programs—housing and
community development, Rent
subsidies, Reporting and recordkeeping
requirements.

Accordingly, chapter VIII of title 24 of
the Code of Federal Regulations is
amended as follows:

PART 880—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM
FOR NEW CONSTRUCTION

1. The authority citation for part 880
continues to read as follows:

Authority: 42 11.5.C. 1437a, 1437c, 1437f,
3535(d), and 13611-13619.

2.1In § 880,104, a new paragraph (d)
is added, to read as follows:

§880.104 Applicability of revised
regulation.

* * * » »

(d) Notwithstanding the provisions of
paragraph (b) of this section, the
provisions of §§ 880.613 through
880.617 (concerning preferences for
selection of applicants) apply to all
projects, regardless of when an
Agreement was executed.

PART 881—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM
FOR SUBSTANTIAL REHABILITATION

3. The authority citation for part 881
continues to read as follows:

Autherity: 42 U.S.C. 14378, 1437c¢, 1437f,
3535(d), 12701, and 13611-13619.

4.In §881.104, a new paragraph (d)
is added, to read as follows:

§881.104 Applicability of revised
regulation.

* > * * *

(d) Notwithstanding the provisions of
paragraph (b) of this section, the
provisions of §§ 881.613 through
881.617 (concerning preferences for
selection of apglicants) apply to all
projects, regardléss of when an
Agreement was executed.

PART 883—SECTION 8 HOUSING
ASSISTANCE PAYMENTS
PROGRAM—STATE HOUSING
AGENCIES '

5. The authority citation for part 883
continues to read as follows:

Authority: 42 U.S.C. 1437a, 1437¢, 1437,
3535(d), and 13611-13619. ~ * ' y

6. In § 883.105, a new paragraph (d)
is added, to read as follows:




59650 Federal Register / Vol. 59, No. 222 / Friday, November 18, 1994 / Rules and Regulations

§883.105 Applicability of revised
regulation.
* * * * -

(d) Notwithstanding the provisions of
paragraph (b) of this section, the
provisions of §§ 883.714 through
883.718 (concerning preferences for
selection of applicants) apply to all
projects, regardless of when an
Agreement was executed.

Dated: October 31, 1994,
Nicolas P, Retsinas,

Assistant Secretary for Housing-Federal
Housing Commissioner.

[FR Doc. 94-28511 Filed 11-17-94; 8:45 am]
BILLING CODE 4210-27-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 9

[FRL-5108-3]

OMB Approval Numbers Under the
Paperwork Reduction Act; Standards

of Performance for New Stationary
Sources

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Technical amendment.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA), this
technical amendment amends the table
that displays the control numbers issued
by the Office of Management and
Budget (OMB) under the PRA. This
technical amendment updates the table
to display accurately in the Code of
Federal Regulations (CFR) changes in
the.status of the OMB approvals related
to one EPA regulation previously
included in the table and to add one
approval to the table.

EFFECTIVE DATE: This final rule is
effective on December 19, 1994.

FOR FURTHER INFORMATION CONTACT: Tom
Eagles (202) 260-5585.

SUPPLEMENTARY INFORMATION: EPA is
today amending the table of currently
approved information collection request
(ICR) control numbers issued by OMB
for various regulations. Today's
amendment updates the table to display
accurately those information
requirements promulgated under several
rules. The affected regulations are
codified at 40 CFR part 60, subparts S,
T, U, V, W, and X. EPA will continue

to present OMB control numbers in a
consolidated table format to be codified
in 40 CFR part 9 of the Agency’s
regulations, and in each CFR volume
containing EPA regulations. The table
lists the section numbers with reporting
and recordkeeping requirements, and

the current OMB control numbers, This
display of the OMB control numbers
and their subsequent codification in the
CFR satisfies the requirements of the
PRA (44 U.5.C. 3501 et seq.) and OMB's
implementing regulations at 5 CFR
1320.

The ICRs were previously subject to
public notice and comment prior to
OMB approval. As a result, EPA finds
that there is “good cause” under section
553(b)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(B)) to
amend this table without prior notice
and comment. Due to the technical
nature of the table, further notice and
comment would be unnecessary,

List of Subjects in 40 CFR Part 9

Reporting and recordkeeping
requirements.

Dated: November 14, 1994.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, chapter I, title 40 of the Code
of Federal Regulations, is amended as
follows:

1. In Part 9:

a. The authority citation for part 9
continues to read as follows:

Autherity: 7 U.S.C. 135 et seq., 136-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1321,
1326, 1330, 1344, 1345 (d) and (e), 1361; E.O.
11735, 38 FR 21243, 3 CFR, 1971-1975
Comp. p. 973; 42 U.S.C. 241, 242b, 243, 246,
300f, 300g, 300g-1, 300g-2, 300g~3, 30084,
300g-5, 300g-6, 300j-1, 300j-2, 300j-3, 300j-
4, 300j-9, 1857 et seq., 6901-6992k, 7401~
7671q, 7542, 9601-9657, 11023, 11048.

b. Sectien 9.1 is amended by
removing the entries “60.203(a),(c)",
“60.204", “60.213(a),(c)", *60.214",
“60.223(a),(c)”, “60.224",
“60.233(a),(c)", “‘60.234",
“60.243(a),(c)", and “60.244",

c. Section 9.1 is amended by adding
the following entries under the
indicated heading in numerical order:

§9.1 OMB approvals under the Paperwork
Reduction Act.

* *®- » * *

40 CFR Citation OMB Control No.

. . -

Standards of Perform-
ance for New Sta-
tionary Sources !

60.192(b)
60.194-60.195
60.203-60.204

60.213-60-214
60.223-60.224

40 CFR Citation

60.233-60.234
60.243-60.244

OMB Control No.

2060-0037
2060-0037

- - » . .

' The ICRs referenced in this section of the
table encompass the icable general provi-
sions contained in 40 CFR part 60, subpart A,
which are not independent information collec-
tion requirements.

[FR Doc. 94-28546 Filed 11-17-94; 8:45 am|
BILLING CODE 6560-50-P

40 CFR Part 52
[NM-21-1-6398a; FRL-5103-4]

Approval and Promulgation of Air
Quality Implementation Plans; New
Mexico; Revision to the State
Implementation Plan Correcting Sulfur
Dioxide Enforceability Deficiencies

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action approves a
revision to the New Mexico State
Implementation Plan (SIP) to include
revisions to New Mexico Air Quality
Control Regulations (AQCR) 602, 651,
and 652. These revisions correct
enforceability deficiencies and
strengthen the provisions of the
regulations. This action also removes
AQCR 605 from the New Mexico SIP
because AQCR 605 has never applied to
a facility within the State, and the
State's operating permits and new
source review programs would govern
any such sources which would exist in
the future,

DATES: This final rule will become
effective on January 17, 1995 unless
notice is received by December 19, 1994
that someone wishes to submit adverse
or critical comments. If the effective
date is delayed, timely notice will be
published in the Federal Register.
ADDRESSES: Written comments on this
action should be addressed to Mr.
Thomas H. Diggs, Chief, Planning
Section, at the EPA Regional Office
listed below. Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the following
locatiens. The interested persons
wanling to examine these documents
should make an appointment with the
appropriate office at least twenty-four
hours before the visiting day.

U.S. Environmental Protection
Agency, Region 6, Air ProgramsBranch
(6T-A), 1445 Ross Avenue, suite 700,
Dallas, Texas 75202-2733.
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U.S. Environmental Protection
Agency, Air and Radiation Docketand
information Center, 401 M Street, SW.,
Washington, DC 20460.

New Mexico Environment
Department, Air Monitoring & Control
Strategy Bureau, 1190 St. Francis Drive,
room So. 2100,Santa Fe, New Mexico
87503,

FOR FURTHER INFORMATION CONTACT: Mr.
Mark Sather, Planning Section (6T-AP),
Air Programs Branch, USEPA Region 6,
1445 Ross Avenue, Dallas, Texas 75202~
2733, telephone (214) 665-7258.

SUPPLEMENTARY INFORMATION:

Background

A nation-wide effort is underway to
have sulfur dioxide (SO:) enforceability
deficiencies identified and corrected in
SIPs before operating permit programs
become effective. Because the operating
permit programs will initially codify
underlying SIP requirements, it is
important that the underlying SIP be
enforceable so that permits themselves
will be enforceable. The EPA, Region 6,
provided a list of deficiencies in AQCRs
602, 605, 651, and 652 to the State of
New Mexico by cover letter dated March
13, 1991. The Region used the “SO; SIP
Enforceability Checklist"” when
reviewing the New Mexico regulations
for enforceability deficiencies. This
checklist, developed by the EPA, was
included as an attachment to the
November 28, 1990, memorandum from
Robert Bauman and Rich Biondi to the
Air Branch Chiefs. This memorandum,
as well as the EPA, Region 6, March 13,
1991, letter are included as attachments
to the Technical Suppert Document.
The checklist focused on the following
topics: (1) Clarity; (2) averaging times
consistent with protection of the SO,
National Ambient Air Quality Standards
(NAAQS); (3) clear compliance
determinations; (4) continuous
emissions monitoring; (5) adequate
reporting and recordkeeping
requirements; (6) director’s discretion
issues; and (7) stack height issues.

Analysis of State Submission
A. Procedural Background

The Clean Air Act (the Act) requires
states to observe certain procedural
requirements in developing
implementation plans for submission to
the EPA. Section 110(a)(2) of the Act
provides that each implementation plan
submitted by a state must be adapted
after reasonable notice and public -
hearing. Section 110(1) of the Act
similarly provides that each revision to
an implementation plan submitted by a
state under the Act must be adopted by
such state after reasonable notice and

public hearing. The EPA also must
determine whether a submittal is
complete and therefore warrants further
EPA review and action (see section
110(k)(1) and 57 FR 13565). The EPA's
completeness criteria for SIP submittals
are set out at 40 CFR part 51, appendix
V. The EPA attempts to make
completeness determinations within 60
days of receiving a submission.
However, a submittal is deemed
complete by operation of law if a
completeness determination is not made
by the EPA six months after receipt of
the submission.

The State of New Mexico held a
public hearing onOctober 8, 1993, to
entertain public comment on proposed
revisions to AQCRs 602, 605, 651, and
652 addressing enforceability
corrections, including the removat of
AQCR 605 from the New Mexico SIP.
There were no written public comments
submitted in conjunction with the
public hearing. Following the public
hearing and consideration of hearing
comments, the revisions were adopted
by the State and filed with the State
Records and Archives Center on
November 17, 1993. The revisions were
submitted by the Governor to the EPA
by cover letter dated January 28, 1994,

The SIP revision package was
reviewed by the EPA to determine
completeness shortly after its submittal,
in accordance with the completeness
criteria set out at 40 CFR part 51,
appendix V. A letter dated March 30,
1994, was forwarded to the Governor
indicating the completeness of the
submittal and the next steps to be taken
in the review process,

B. Review of Revisions to AQCRs 602,
605, 651, and 652

The State of New Mexico revised
AQCRs 602, 605, 651, and 652 to correct
SO, enforceability deficiencies and to
update the New Mexico SIP. For a
detailed explanation of each change to
the regulations being approved in this
action, please refer to the Technical
Support Document. A brief summary of
the revisions is presented in the
following paragraphs.

1. AQCR 602-Coal Burning
Equipment—Sulfur Dioxide

The amendments to AQCR 602 affect
two coal-fired power plants: (1) The
Public Service Company of New Mexico
San Juan Plant; and (2) the Plains
Electric Escalante Plant. Language was
added to the regulation to protect the
three-hour SO; NAAQS, and excess
emissions reporting requirements were
clarified. The remainder of the revisions
being approved in this action resulted
from clarifying, renumbering, and

-

updating certain sections of the
regulation, These changes represent
small and noncontroversial revisions.

2. AQCR 605—0il Burnin,
Equipment—Sulfur Dioxi

The revision of AQCR 605 consisted
of the deletion of this regulation from
the New Mexico SIP. The requirements
of AQCR 605 have never applied to a
facility within the State because no
existing facility has ever burned enough
oil to trigier the regulation’s emission
limit. In the future, major sources
within the State which burn oil on a
partial or standby basis will be governed
by the upcoming operating permits
program. Sulfur dioxide emissions from
oil burning new sources, both minor
and major, will be governed by the new
source review periits program as well
as ll_)fy the Federal new source
performance standards for industrial
boilers (40 CFR part 60, subparts Db and
Dc).

3. AQCR 651—Sulfuric Acid Production
Units—Sulfur Dioxide, Acid Mist and
Visible Emissions

The amendments to AQCR 651
currently do not affect any facilities
since the two existing facilities the
regulation applied to, Climax Chemical
in Lea County and the Quivera Mining
Ambrosia Lake Plant in Cibola County,
have closed and are not currently in
operation. The State deleted the
provisions applicable to new sources
because that language was duplicative
of the State’s delegated Federal new
source performance standards (NSPS)
covering these sources. Language was
added to the regulation to protect the
three-hour SO, NAAQS, and
compliance determination methods
were clarified, including the
involvement of the EPA in the approval
of equivalent test methods and
alternative means of continuous
emission monitoring (CEM) verification.
The State also added a 15-minute
cycling time provision for CEM systems
pursuant to 40 CFR part 51, appendix P,
section 3.4.2. The remainder of the
revisions to AQCR %51 resulted fro:ln
correcting typographical errors, an
from clarifying, renumbering, and
updating certain sections.

4. AQCR 652—Nonferrous Smelters—
Sulfur

The major revisions to AQCR 652
affect the Phelps Dodge Hidalgo Capper
Smelter at Playas as well as any new
smelters. The Phelps Dodge Copper
Smelter at Hurley is only affected by
minor revisions to this regulation: The
major revisions to AQCR 652 specify the
methods for calculating and reporting
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the sulfur removal rate for new smelters
in accordance with a written plan
developed cooperatively by the New
Mexico Environment Department and
Phelps Dodge Hidalgo, and reviewed
and approved by the EPA. This written
plan ls%emg approved in this Federal
Register action. In summary, the plan
outlines the requirements for a monthly
physical inventory of sulfur bearing
materials plantwide, and for the manner
in which the monthly sulfur recovery is
calculated (dividing the tonnage of
sulfur recovered by the tonnage of sulfur

in

I;'he State also added provisions
calling for the use of best engineering
practices regarding fugitive sulfur
emissions from new nonferrous
smelters. Compliance determination
methods were also clarified and revised
to include the involvement of the EPA
in the approval of equivalent test
methods and alternative means of CEM
verification. In addition, reporting and
recordkeeping provisions were added
for new nonferrous smelters. The
remainder of the revisions to the
regulation resulted from clarifying,
renumbering, and updating certain
sections.

Final Action

The EPA is approving a revision to
the New Mexico SIP to include
revisions to AQCRs 602, 605, 651, and
652, These revisions correct
enforceability deficiencies and
strengthen the provisions of AQCRs 602,
651, and 652, and remove AQCR 605
from the New Mexico SIP as discussed
above. The revisions were filed with the
State Records and Archives Center on
November 17, 1993, and were submitted
by the Governor to the EPA by cover
letter dated January 28, 1994.

The EPA has reviewed these revisions
to the New Mexico SIP and is approving
them as submitted. The EPA is
publishing this action without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. Thus, this action will be effective
January 17, 1995 unless, by December
19, 1994 notice is received that adverse
or critical comments will be submitted.

If such notice is received, this action
will be withdrawn before the effective
date by publishing a subsequent
document that will withdraw the final
action. All public comments received
will then be addressed in a subsequent
final rule based on this action serving as
a proposed rule. The EPA will not

institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective January 17, 1995.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors, and in relation to relevant
statutory and regulatory requirements.

Miscellaneous

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, the EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D, of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, I
certify that it does not have a significant
impact on any small entities affected.
Moreover, due fo the nature of the
Federal-state relationship underthe Act,
preparation of a regulatory flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The Act
forbids the EPA to base its actions
concerning SIPs on such grounds
(Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2)).

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 17, 1995, Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see sectxon
307(b)(2)).

Executive Order

The Office of Management and Budget
has exempted this action from review
under Executive Order 12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Reporting and recordkeeping
requirements, Sulfur dioxide.

Note: Incorporation by reference of the SiP
for the State of New Mexico was approved by
the Director of the Federal Register on July
1, 1982.

Dated: October 26, 1994.

William B. Hathaway,
Acting Regional Administrator (6A).

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C, 7401-7671q.

Subpart GG—New Mexico

2. Section 52.1620 is amended by
adding paragraph (c)(58) to read as
follows:

§52.1620 Identification of pian.

* * * * *

(C) X * *

(58) A revision to the New Mexico
State Implementation Plan (SIP) to
include revisions to AQCRs 602, 605,
651, and 652, submitted by the
Governor by cover letter dated January
28, 1994. The revision to AQCR 605
consists of removing AQCR 605 from
theNew Mexico SIP.

(i) Incorporation by reference.

(A) Revisions to New Mexico Air
Quality Control Regulation 602-Coal
Burning Equipment-Sulfur Dioxide,
Section A.1, Section A.2, Section A.3,
Section B.1, Section C.1, Section E.2.a,
Section E.2.d, Section F.1.b, Section F.7
and Section G, as filed with the State
Records and Archives Center on
November 17, 1993.

(B) Revisions to New Mexico Air
Quality Control Regulation 651-Sulfuric
Acid Production Units-Sulfur Dioxide,
Acid Mist and Visible Emissions,
Section A, Section B, Section C, Section
D, Section E, Section F, Section G and
Section H, as filed with the State
Records and Archives Center on
November 17, 1993.

(C) Revisions to New Mexico Air
Quality Control Regulation 652—
Nonferrous Smelters-Sulfur, Section
B.2, Section C.1, Section D,8ection G,
Section H, Section I, Section J, Section
K and Section L, as filed with the State
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Records and Archives Center on
November 17, 1993.

(ii) Additional material.

(A) The document entitled “Hidalgo
Smelter Sulfur Recovery Procedures,”
including appendix 1, “Physical
Inventory for Sulfur Recovery
Calculations,” and appendix 2,
“Monthly Sulfur Recovery Calculation.”
(FR Doc. 94-28485 Filed 11-17-94; 8:45 am)
BILLING CODE 8560-50-F

40 CFR Part 52
[IL25-2-6544; FRL 5097—4)

Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: United States Environmental
Protection Agency (USEPA).
ACTION: Final rule.

SUMMARY: On May 25, 1994, the USEPA
proposed to conditionally approve a
State Implementation Plan (SIP) request
for Lake Calumet, McCook, and Granite
City, Illinois. The request was submitted
by the State of Tllinois for the purpose

of bringing about the attainment of the
National Ambient Air Quality Standards
(NAAQS) for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PM),
Public comments were solicited on the
proposed SIP revision, and on USEPA’s
proposed rulemaking action, The public
comment period ended on June 24,
1994, and two public comment letters
were received. This rulemaking action
conditionally approves, in final, the SIP
revision request for Lake Calumet,
McCook, and Granite City, Illinois as
requested by Illinois.

EFFECTIVE DATE: This final rule becomes
effective an December 19, 1994.
ADDRESSES: Copies of the State's
submittal, and other materials relating
to this rulemaking are available at the
following address for review: United
States Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

The docket may be inspected between
the hours of 8:30 a.m. and 12 noon and
from 1:30 p.m. until 3:30 p.m. Monday
through Friday. A reason&le fee may be
charged by the USEPA for copying
docket material.

A copy of this SIP revision is
available for inspection at: Office of Air
and Radiation (OAR), Docket and
Information Center (Air Docket 6102),
room 1500, U.S, Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
David Pohlman, Regulation

Development Branch, Regulation
Development Section (AR-18]), U.S.
Environmental Protection Agency,
Region 5, Chicago, lllinois 60604, (312)
886-3299.

Anyone wishing to visit the Region 5
offices should first contact David
Pohlman.

SUPPLEMENTARY INFORMATION:

Background

Under section 107(d)(4)(B) of the
Clean Air Act (Act), as amended on
November 15, 1990 (amended Act),
certain areas ("initial areas™) were
designated nonattainment for PM.
Under section 188 of the amended Act
these initial areas were classified as
“moderate”. The initial areas include
the Lake Calumet, McCook, and Granite
City, lllinois, nonattainment areas. (See
40 CFR 81.314 for a complete
description of these areas.) Section 189
of the amended Act required State
submission of a PM SIP for the initial
areas by November 15, 1991.

Illinois submitted the required SIP
revision for the Lake Calumet, McCook,
and Granite City, Illinois, PM
nonattainment areas to USEPA on May
15, 1992. The submitted control
measures for point sources in the Lake
Calumet, McCook, and Granite City
nonattainment areas include a general
grain loading limit of 0.03 grains per
standard cubic foot (gr/scf), as well as
control measures for specific sources.
The specific control measures consist of
regulations that impose grain loading
limits, pounds per ton limits, and
pounds per million British thermal
units limits (Ib/MMBTU). Other control
measures for specific sources are listed
in sections 212.324, 212.362, 212.425,
212.458, and 212.464 of Title 35:
Environmental Protection; Subtitle B:
Air Pollution; Chapter 1: Pollution
Control Board, of the Hlinois
Administrative Code (35 IAC). The new
regulations impose tighter and more
enforceable limits than the current SIP
approved rules.

Upon review of Illinois’ submittal,
USEPA identified several concerns.
Illinois submitted a letter on March 2,
1994, committing to satisty all of these
concerns within one year of final
conditional approval. The concerns are
as follows:

1. The USEPA believes that Illinois
has underestimated emissions from the
roof monitors for the Basic Oxygen
Furnaces (BOFs) at Granite City Steel
(GCS) and Acme Steel; the quench
towers at GCS, Acme Steel, and LTV
Steel; the rotary kiln incinerator at
CWM Chemical Services; 3 coal fired
boilers at CPC International; and, 3 coal

fired boilers at GM Electromotive
Division.

2. Because of the length of time it may
take to determine whether an area has
attained the standards, USEPA
recommends that PM nonattainment
area SIP submittals demonstrate
maintenance of the PM NAAQS for at
least 3 years beyond the applicable
attainment date. (See an August 20,
1991, memorandum from Fred H.
Renner, Jr. to Regional Air Branch
Chiefs titled “‘Questions and Answers
for Particulate Matter, Sulfur Dioxide,
and Lead.") While Illineis’ submittal
did take growth into account in the
modeling analysis, it did not adequately
address maintenance of the NAAQS for
PM in the nonattainment areas.

3. On December 29, 1992, USEPA
approved general opacity limitations for
the State of Illinois. See 57 FR 61834.
These opacity limitations are found at
subpart B under 35 IAC 212. Subpart B
of 35 IAC 212 is a recodification of the
former Rule 202. These regulations
impose a 30 percent opacity limit for
most sources.

The coke oven regulations of the
Illinois SIP exempt coke oven sources
from all of Rule 202 of the State of
Ilinois Air Pollution Control
Regulations. This exemption in the state
regulations was approved on September
3,1981, (46 FR 44177) as Rule
203(d){5)(B)(i) and is now codified as 35
IAC 212.443(a).

Currently, PM emissions from coke
oven combustion stacks in Hlinois are
limited to 0.05 grains per dry standard
cubic foot (gr/dscf). USEPA
conditionally approved this limit on
September 3, 1981. Currently, coke aven
combustion stacks exist at LTV Steel,
GCS, and Acme Steel. The LTV
combustion stack is limited to a 0.03 gr/
dscf by a Prevention of Significant
Deterioration permit.

USEPA inspectors have observed
emissions of greater than 60 percent
opacity at the LTV Steel coke oven
combustion stack. As recent stack tests
have confirmed, this stack is not in
compliance with its mass limit while
emitting at this opacity. However,
without the benefit of an opacity limit,
enforcement was delayed for months
until stack test results were obtained,
even after high opacity emissions were
observed.

To better assure compliance with the
grain loading limit, the State needs to
impose an opacity limit on the coke
oven combustion stacks that is reflective
of their mass emission limit.

4. USEPA considers the rules that
apply to the electric arc furnace roof
vents at American Steel Foundries to be
unenforceable because the stacks can
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not be tested for compliance. The
1llinois Environmental Protection
Agency (IEPA) should develop an
enforceable limit that is reflective of the
emissions which are in the modeled
aitainment demonstration.

5. The following enforceability
COncerns:

a. Section 212.107, Measurement
Methods for Visible Emissions, states
that Method 22 should be used for
“detection of visible emissions’’. This
could be misinterpreted as requiring use
of Method 22 for sources subject to
opacity limits as well as sources subject
to limits on detectability of visible
emissions. USEPA recommends revising
the language of the rule to state that
*“‘For both process emission sources and
fugitive particulate matter sources, a
determination as to the presence or
absence of visible emissions shall be in
accordance with Method 22 * * *”,

b. Measurement methods for opacity,
visible emissions, and “PM” are in
section 212.110, and in separate
sections 212.107, 212.108, and 212.109.
The measurement methods in these
sections are not always consistent with
each other. USEPA recommends that the
measurement methods in 212.107,
212.108, and 212.109 be integrated with
section 212.110.

c. Several of the submitted rules
contain language which exempts
sources with no visible emissions from
mass emissions limits. It is USEPA’s
understanding that the State intends for
these exemptions to apply to small,
well-controlled sources. However, the
way the exemptions are worded, they
could be misinterpreted to exclude
many other sources from mass
emissions limits. The rules containing
these exemptions need to be clearer
about exactly what sources are to be
exempt, and when.

Response to Public Comments

The public comment period ended on
June 24; 1994. A joint comment letter
was submitted by Acme Steel Company,
Granite City Division of National Steel
Company, Illinois Steel Group, and LTV
Steel Company (steel companies).
Public comments were also received
from the American Lung Association of
Metropolitan Chicago (ALAMC). The
comments, and USEPA responses
follow.

Comment: The steel companies
commented that, for various reasons,
USEPA’s method of estimating BOF roof
monitor emissions (as described in the
January 10, 1994, Technical Support
Dacument) results in unrealistically
hig‘l emissions rate estimations.

esponse: The State did not include
emissions from BOF roof monitors in

either the emissions inventory or the
attainment demonstration. It is clear
that these sources do emit significant
amounts of PM. While USEPA believes
the emissions estimates in the Technical
Support Document to be reasonable,
they are not meant to be prescriptive.
The USEPA realizes that estimating BOF
roof monitor emissions can be
somewhat subjective, and that different
methods and assumptions may be used.
When Illinois revises the emissions
inventory to include these sources,
USEPA will determine the acceptability
of Illinois’ emissions estimates based on
their particular technical merits.

Comment: The steel companies
believe that USEPA has miscalculated
the emissions from quench towers by
using a 3,000 milligram per liter (mg/1)
Total Dissolved Solids (TDS)
concentration to determine emissions.
The steel companies believe that the
rules establish a maximum TDS limit of
1,200 mg/l.

Response: 35 IAC 212.443(h)(2)
establishes a weekly average TDS limit
of 1,200 mg/l for quench water. The
IHlinois rules do not establish a daily
maximum concentration. The TDS
concentration in quench water on any
given day could greatly exceed 1,200
mg/l, without violating the weekly
average limit. Because the NAAQS for
PM is a 24 hour standard, the State miust
use the maximum allowable daily TDS
concentration to determine allowable
quench tower emissions. The USEPA
believes that 3,000 mg/1 is a reasonable
estimate of the maximum allowable
daily TDS concentration in quench
water under the weekly average rule.

Comment: The steel companies
comment that the current grain loading
limit on coke oven combustion stacks is
enforceable through stack tests, and
excess opacity can be the basis for
requiring stack tests, There is, therefore,
no basis for requiring opacity limits on
coke oven combustion stacks.

Response: On December 29, 1992,
USEPA approved general opacity
limitations for the State of Illinois under
35 IAC 212 subpart B. See 57 FR 61834.
These regulations impose a 30 percent
opacity limit for most sources. It was
originally thought that the 30 percent
opacity limit would apply to the
combustion stack for the LTV coke
ovens. However, the Illinois coke oven
regulations of the State regulations
exempt coke oven sources from the
general opacity limitations. This
exemption in the State regulations was
approved on September 3, 1981 (46 FR
44177) as Rule 203(d)(5)(B)(i) and is
now codified as 35 IAC 212.443(a).
While there are currently federally
enforceable grain loading limits on coke

oven combustion stacks, enforcement of
these limits can be a lengthy process.
Once high opacity is observed, it can
still take months for stack test resulits to
be obtained. An opacity limit would not
necessarily be more stringent than the
current grain loading limit, but would
be more easily enforceable.

Comment: The ALAMC comments
that the growth rates used by the State
to predict future increases in
background concentrations are
unrealistically low, and that USEPA
should require the State to use a
realistic growth rate for background PM
levels.

Response: The growth factors used by
Illinois were calculated by averaging
successive 5-year growth factors for the
5 years preceding the study. The USEPA
agrees that this method does not result
in a realistic future growth rate. As
stated in this notice, the State will be
required to submit, as part of the revised
attainment demonstration, a
demonstration that the NAAQS for PM
will be protected for at least 3 years
beyond the December 31, 1994,
attainment date. The State must use
more realistic estimations of future
growth, such as projected growth rates,
for the maintenance demonstration.

Comment: The ALAMC comments
that the omission of mobile sources of
PM from the emissions inventory is
inconsistent with section 172(c)(3) of
the Act and should be corrected.

Response: When compared to the
major industrial sources in Illinois’ PM
nonattainment areas, PM emissions
from mobile sources represent only a
small portion of the total PM emissions.
Also, the PM air quality impacts of
mobile sources is a relatively constant
proportion of the peak impacts, due to
the more widespread or regional nature
of these emissions. For these reasons, it
is more reasonable to include these
sources as a portion of the area’s
background concentration than to
specifically inventory and model mobile
sources. Other sources which are not
specifically modeled, but are included
in the area's background PM
concentrations are combustion for space
heating, construction activities,
reentrainment of roadway dust, and
windblown dust. :

Comment: The ALAMC comments
that reasonably available mobile source
controls, including enforcement of the
State’s heavy duty diesel vehicle opacity
limit, should have been considered or,
if not considered, the State should give
a reason for not doing so.

Response: In 1llinois’ initial study of
the nonattainment areas, the State found
that industrial emission sources were
the dominant sources effecting air
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quality in these areas. The State also
found that impacts from non-industrial
sources, such as automobiles and
reentrained road dust on public roads
and construction, were a much smaller
component of peak air quality impacts.
For this reason, Illinois concentrated its
efforts toward quantifying emissions
associated with industrial activities.
Also, if the State adopts less than all
available measures but demonstrates,
adequately and appropriately, that
Reasonable Further Progress (RFP) and
attainment of the PM NAAQS is
assured, and application of all such
available measures would not result in
attainment any faster, then a plan which
requires implementation of less than all
available measures may be approved.

Comment: The ALAMC comments
that certain monitors may show
exceedances of the annual NAAQS for
PM, but this data is not statistically
acceptable. ALAMC states that USEPA
should require Illinois to provide
statistically acceptable data from its
monitors.

p)

Response: The data requirements for
determining attainment and
nonattainment of the PM NAAQS can be
found at 40 CFR part 50, appendix K. A
minimum of 75 percent of the
scheduled PM samples per quarter are
required to use the computational
formulas described. However, this
criterion does not apply when less data
is sufficient to unambiguously establish
nonattainment. Nonattainment of the
annual standard can be demonstrated on
the basis of quarterly mean
concentrations developed from observed
data combined with one-half the
minimum detectable concentration
substituted for missing values.
Therefore, even if the data doesn’t meet
the 75 percent requirement, it can still
be used to show a violation of the
annual standard.

Final Rulemaking Action

The USEPA conditionally approves
the requested Lake Calumet, McCook,
and Granite City nonattainment area PM
SIP revision submitted on May 15, 1992.

The USEPA is not, at this time, taking
action on 35 IAC 211.122. This rule,
which contains definitions, has been
repealed on the State level since being
submitted to USEPA on May 15, 1992.
The State consolidated and recodified
its various definitions into other
sections, These definitions have been
submitted to USEPA, and USEPA
approved their incorporation into the
lllinois SIP on September 9, 1994 (59 FR
46562). That approval is codified at 40
CFR 52.720(c)(100). The submittal

addressed in this final rule includes the
following new or revised rules:

351AC211.101 Incorporation by Reference

351AC 212,107 Measurement Methods for
Visible Emissions

351AC212.108 Measurement Methods for
PM-10 Emissions

35IAC 212.109 Measurement Methods for
Opacity :

351AC 212110 Measurement Methods for
Particulate Matter

351AC 212.113 Incorporation by Reference

351AC 212.210 Emission Limitations for
Certain Fuel Combustion Emission
Sources Located in the Vicinity of
Granite City

351AC 212.302 Geographical Areas of
Application

351AC 212.309 Operating Program

35 IAC 212.316 Emission Limitations for
Sources in Certain Areas

351AC 212,324 Process Emission Sources
in Certain Areas

351AC 212.362 Sources in Certain Areas

35IAC 212.425 Sources in Certain Areas

351AC 212.458 Sources in Certain Areas

351AC 212.464 Sources in Certain Areas

35IAC 212 Illustration D McCook Vicinity
Map

351AC 212 Illustration E Lake Calumet
Vicinity Map

351AC212 [lustration F Granite City
Vicinity Map

The conditional approval is based on
the State’s enforceable commitment to
meet five requirements within one year
from the date of final conditional
approval. The State submitted a letter
on March 2, 1994, committing to meet
these requirements within one year of
final conditional approval. The first
requirement is for the State to adopt and
submit additional enforceable control
measures, if necessary, that will achieve
attainment. The second requirement is
for the State to submit a complete and
accurate emissions inventory (including
corrected emissions estimates, as well as
any new control measures which may
be needed) and an acceptable modeled
attainment demonstration. The third
requirement is for the State to impaose an
opacity limit for coke oven combustion
stacks which is reflective of their mass
emission limits. The fourth requirement
is for the State to provide an appropriate
regulation for the electric arc furnaces at
American Steel Foundries. The fifth
requirement is for the State to correct
the three other enforcement concerns
listed above as 5(a), 5(b), and 5(c).

If the State ultimately fails to meet its
commitment within one year of final
conditional approval, then USEPA's
action for the State’s requested SIP
revision will automatically convert to a
final limited approval/disapproval.
“Limited" approval would not mean
that USEPA has approved the control
measures as satisfying the specific Act:
requirement for the State to implement

Reasonably Available Control Measures
(RACM] (including Reasonably
Available Control Technology (RACT))
in moderate PM nonattainment areas.
See sections 172(c)(1) and 189(a)(1)(C)
of the Act. Rather, a limited approval of
these measures by USEPA would mean
that the emission limitations and other
control measure requirements become
part of the applicable implementation
plan and are federally enforceable by
USEPA. The USEPA may grant such a
limited approval under section 110(k)(3)
of the Act in light of the general
authority delegated to USEPA under
section 301(a) of the Act which allows
USEPA to take actions necessary to
carry out the purposes of the Act.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The OMB has exempted
this regulatary action from Executive
Order 12866 review.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to any SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals far the
appropriate circuit by January 17, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpene the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the Act.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: September 30, 1994.
Valdas V. Adamkus,
Regional Administrator.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:
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PART 52—[AMENDED]

1. The authority citation for part 52
continues to reads as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart O—lilinois

2. Subpart O is amended by adding
§52.719 to read as follows:

§52.719 Identification of plan—
Conditional approval.

The plan revision commitments listed
in paragraph (a) of this section were
submitted on the date specified.

(a) On May 15, 1992, Illinois
submitted a part D particulate matter
(PM) nonattainment area plan for the
Lake Calumet, McCook, and Granite
City moderate nonattainment areas. This
plan included control measures adopted
in a final opinion and order of the
Illinois Pellution Control Board, on
April 9, 1992, in proceeding R91-22,
The USEPA is conditionally approving
the State’s plan, contingent on
fulfillment of the State's commitment to
meet 5 requirements by November 20,
1995. The first requirement is for the
State to adopt and submit additional
enforceable control measures, if
necessary, that will achieve attainment.
The second requirement is for the State
to submit a complete and accurate
emissions inventory (including
corrected emissions estimates, as well as
any new control measures which may
be needed) and an acceptable modeled
attainment demonstration, The third
requirement is for the State to impose an
opacity limit for coke oven combustion
stacks which is reflective of their mass
emission limits. The fourth requirement
is for the State to provide an appropriate
regulation for the electric arc furnaces at
American Steel Foundries. The fifth
requirement is for the State to correct
the following three other enforcement
concerns: First, section 212.107,
Measurement Methods for Visible
Emissions, states that Method 22 should
be used for “‘detection of visible
emissions’’, This could be
misinterpreted as requiring use of
Method 22 for sources subject to opacity
limits as well as sources subject to
limits on detectability of visible
emissions. USEPA recommends revising
the language of the rule to state that “for
both process emission sources and
fugitive particulate matter sources, a
determination as to the presence or
absence of visible emissions shall be in
accordance with Method 22", Second,
measurement methods for opacity,
visible emissions, and “"PM™ are in
section 212.110, and in separate
sections 212.107, 212.108, and 212.109.
The measurement methods in these

sections are not always consistent with
each other. USEPA recommends that the
measurement methods in 212.107,
212.108, and 212.109 be integrated with
section 212:110. Third, several of the
submitted rules contain language which
exempts sources with no visible
emissions from mass emissions limits. It
is USEPA's understanding that the State
intends for these exemptions to apply to
small, well-controlled sources.
However, the way the exemptions are
worded, they could be misinterpreted to
exclude many other sources from mass
emissions limits. The rules containing
these exemptions need to be clearer
about exactly what sources are to be
exempt, and when. If the State fails to
meet any portion of its commitment by
the date listed above, the USEPA’s
conditional approval will automatically
become a limited approval/disapproval
without further regulatory action.

(1) Incorporation by reference.

(i) Illinois Administrative Code Title
35: Environmental Protection, Subtitle
B: Air Pollution, Chapter 1: Pollution
Control Board, Subchapter ¢: Emission
Standards and Limitations for
Stationary Sources, Part 211:

Definitions and General Provisions,
Subpart A: General Provisions, Section
211.101. Adopted at 16 Illinois Register
7656, effective May 1, 1992. (ii) Illinois
Administrative Code Title 35: i
Environmental Protection, Subtitle B:
Air Pollution, Chapter 1: Pollution
Control Board, Subchapter ¢: Emission
Standards and Limitations for
Stationary Sources, Part 212: Visible
and Particulate Matter Emissions,
Subpart A: General, Sections 212.107,
212.108, 212:109, 212.110, 212.113;
Subpart E: Particulate Matter Emissions
from Fuel Combustion Sources, Section
212.210; Subpart K: Fugitive Particulate
Matter, Sections 212.302, 212.309,
212.316; Subpart L: Particulate Matter
from Process Emission Sources, Section
212.324; Subpart N: Food
Manufacturing, Section 212.362;
Subpart Q: Stone, Clay, Glass and
Concrete Manufacturing, Section
212.425; Subpart R: Primary and
Fabricated Metal Products and
Machinery Manufacture, Section
212.458; Subpart S: Agriculture, Section
212.464; Section 212 Illustration D;
McCook Vicinity Map, Ilustration E:
Lake Calumet Vicinity Map, and
Illustration F: Granite City Vicinity
Map. Adopted at 16 Illinois Register
7880, effective May 11, 1992.

(b) [reserved]

[FR Doc. 94-28486 Filed 11-17-94; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 70
[NMO0O01; AD-FRL-S107-4]
Clean Air Act Final Interim Approval

Operating Permits Program; New
Mexico Environment Department

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is promulgating
interim approval of the operating
permits program submitted by the New
Mexico Environment Department
(NMED) for the purpose of complying
with Federal requirements for an
approvable State program to issue
operating permits to all major stationary
sources, and to certain other sources
with the exception of Bernalillo County
and Indian Lands.

EFFECTIVE DATE: December 19, 1994.

ADDRESSES: Copies of the State's
submittal and other supporting
information used in developing the final
interim approval are available for
inspection during normal business
hours at the following locations.
Interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before visiting day.
Environmental Protection Agency,
Region 6, Air Programs Branch (6T-
AN), 1445 Ross Avenue, suite 700, .
Dallas, Texas 75202-2733. {
New Mexico Environment Department, :
Harold Runnels Building, room So. |
2100, 1190 St. Francis Drive, Santa c
Fe, New Mexico 87503. 1
FOR FURTHER INFORMATION CONTACT:
Adele D. Cardenas, New Source Review
Section, Environmental Protection .
Agency, Region 6, 1445 Ross Avenue, I
suite 700, Dallas, Texas 75202-2733, !
telephone 214-665-7210.

SUPPLEMENTARY INFORMATION: l
I. Background and Purpose
Introduction

Title V of the 1990 Clean Air Act
Amendments (sections 501-507 of the
Clean Air Act (“the Act”)), and
implementing regulations at 40 Code of
Federal Regulations (CFR) part 70
required that States develop and submit
operating permits programs to EPA by
November 15, 1993, and that EPA act to
approve or disapprove each program
within one year after receiving the
submittal. The EPA’s program review
occurs pursuant to section 502 of the
Act and the part 70 regulations, which ;‘
together outline criteria for approval
and disapproval. Where a program
substantially, but not fully, meets the
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requirements of part 70, EPA may grant
the program interim approval for a
period of up to two years. If EPA has not
fully approved a program by two years
after the November 15, 1993, date, or by
the end of an interim program, it must
establish and implement a Federal
program, i

On May 19, 1994, EPA proposed
interim approval of the operating
permits program for the State of New
Mexico. (See 59 FR 26158 (May 19,
1994)). The EPA received public
comment on the proposal and compiled
a final Technical Support Document
(TSD) responding to those comments
and briefly describing and clarifying
aspects of the operating permits
program. In this document, EPA is
taking final action to promulgate interim
approval of the operating permits
program for the State of New Mexico.

II. Final Action and Implications

A. Analysis of State Submission

The State of New Mexico submitted to
EPA, under a cover letter from the
Governor dated November 15, 1993, the
State's operating permits program. The
submittal has adequately addressed all
sixteen (16) elements required for full
approval as discussed in part 70, except
with regard to criminal fine authority.
The State of New Mexico appropriately
addressed all requirements necessary to
receive interim approval of the State
operating permits program pursuant to
litle V of the Act and 40 CFR part 70.
The NMED agreed to seek correction of
the statutory defect in the State's
criminal fine authority during the next
legislative session.

B. Response to Comments

1. Provisions for Implementing the
Requirements of Section 112(g) of the
Act

Two commenters questioned the
timing for the implementation of section
112(g). The commenters were concerned
that New Mexico will be forced to
implement section 112(g) without the
direction of a promulgated rule, thereby
placing undo burden on sources striving
to maintain compliance. For example,
the commenters were concerned that a
source would be required to implement
Case-by-case maximum achievable
control technology (MACT)
requirements twice; once as defined by
the State and later, as defined by the
promulgated section 112(g) rule. Both
commenters requested that EPA defer
issuance of the New Mexico interim
approval until the section 112(g) rule
has been promulgated by EPA. In the
event that the EPA could not defer

interim approval until the section 112(g)’

rule is promulgated, the commenters
re?_uested that the interim approval be
deferred until the statutory deadline for
approval of the State’s title V program
(November 15, 1994).

The EPA recognizes the complexity of
implementing section 112(g)
requirements prior to promulgation of
the Federal section 112(g) rule. EPA
maintains, however, that despite delays
in issuing a final section 112&) rule, the
Act still requires any State with an
approved part 70 operating permits
program to implement section 112(g) for
all qualifying new and modified sources
of hazardous air pollutants. Regarding
the suggestion to delay issuance of the
final interim approval notice for New
Mexico, the EPA would like to clarify
that it is a statutory requirement of the
Act that the EPA must approve or
disapprove a State's operating permits
program within one year after the State’s
program submittal. The EPA must
therefore approve the New Mexico
Operating Permits Program no later than
November 15, 1994. The State has
requested that the approval of the
program not be delayed.

The EPA has recently developed
guidance discussing the period of initial
section 112(g) implementation,
“Guidance for Initial Implementation of
Section 112(g),"” from John Seitz,
Director, Office of Air Quality Planning
and Standards, June 28, 1994,
addressing some of the concerns
expressed by the commenters. In
general, it allows States flexibility
during the initial implementation
period and indicates that the proposed
section 112(g) rule (59 FR 15504, April
1, 1994) should be considered guidance
for States as they make decisions
regarding program implementation. In
addition, this memorandum
recommends not revisiting case-by-case
MACT determinations made before the
State adopts rules to implement the
final Federal section 112(g) rule.

The proposed approval for the New
Mexico Operating Permits Program
published on May 19, 1994 (59 FR
26158), explained that New Mexico
intends to implement section 112(g) of
the Act with regard to new sources
through the State's preconstruction
process (See 59 FR 26158, 26160). For
informational purposes, the EPA wishes
to reaffirm that, as also stated in the
proposed approval at 59 FR 26160, the
State of New Mexico commits to :
appropriately implementing the existing
and future requirements of section 112
in a timely manner, and modifications,
including section 112(g) modifications,
for all existing sources must be made
through the procedures outlined in
subsection II(2) of the proposed

approval notice at. 59 FR 26160. The
notice proposing approval of New
Mexico's operating permits program at
59 FR 26160 cited the State’s
applicability requirements contained in
Air Quality Control Regulation (AQCR)
770 section 1I(B)(3). Those requirements
provide that the State's preconstruction
process applies to all new and modified
sources and its requirements become
applicable requirements of all part 70
permits. No exceptions to these
requirements for modifications to
existing sources were noted in the
proposed approval as to sources of.
hazardous air pollutants, and no such
exceptions exist under New Mexico law
or regulation. Therefore, this notice
reaffirms these requirements set out in
the proposed approval notice for
modifications to all existing sources,
withotit exception for those covered by
section 112(g), and clarifies that, as with
new sources, the State intends to
implement section 112(g) for existing
sources through its preconstruction
process, as set out in AQCR 770 section
I1(B)(3) and referenced in subsection
11(2) of the proposed approval notice at
59 FR 26160.

The EPA also wishes to clarify the
mechanism the State intends to use for
the implementation of Federal section
112(g) during the transition period
before the Federal section 112(g) rule,
proposed on April 1, 1994 (59 FR
15504) becomes final, and is adopted by
the State. During this transition period,
the State intends to use a two-pronged
approach utilizing its existing
preconstruction process. Immediately
upon approval of the State’s operating
permits program, the State intends to
implement section 112(g) through its
existing preconstruction rule, AQCR
702. This rule was previously approved
by the EPA to'implement the
preconstruction requirements of title I of
the Act.

The second phase of New Mexico's
section 112(g) implementation approach
during the transition period is expected
to be based on the State's adoption of a
new rule based on the proposed Federal
section 112(g) rule. This rule, AQCR
755, as proposed by the State, would
reference the State’s current
preconstruction rule, and further clarify
the requirements set out in the proposed
Federal section 112(g) rule and its
preamble. The State has already begun
the process of revising its
preconstruction program through the
adoption of this new rule.

The State anticipates that AQCR 755
could be effective as early as December
18, 1994. When final, this new rule is
expected to enhance the mechanism
contained in the State’s existing
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preconstruction rule, AQCR 702, for the
implementation of section 112(g). The
EPA is still evaluating what additional
steps may be necessary so that permits
issued pursuant to AQCR 755 will be
federally enforceable for the purpose of
satisfying section 112(g). If AQCR 755 is
not finally adopted by the State, or is
adopted with substanial changes, AQCR
702 will continue to provide authority
for the implementation of Federal
section 112(g). After the final Federal
section 112(g) rule is promulgated, the
State will be required to formally revise
its State rules accordingly.

The EPA further wishes to clarify
certain aspects of the Federal-State
relationship with regard to section
112(g). Implementation of section 112(g)
by the State, including case-by-case
determinations of MACT, is a
requirement for approval of a Statae title
V program. In other words, approval of
the title V operating permits program
confers on the State responsibility to
implement section 112(g). Since the
requirement to implement section
112(g) lies with the State in the first
instance, there is no need fora
delegation action apart from the title V
program approval. EPA’s approval of
New Mexico’s program for delegation of
section 112 standards as promulgated
does not affect this responsibility to

. implement section 112(g).

As noted above and set out in the
proposed approval notice, the State's
commitment to implement all existing
and future requirements of section 112
of the Act, and all MACT standards
promulgated in the future in a timely
manner, includes a commitment to
implement both promulgated section
112 Federal standards and section 112
requirements such as section 112(g) that

are not federally promulgated standards.

2. Provisions for Implementing the
Requirements for Radionuclide Sources

One commenter expressed the belief
that an operator of a new radionuclide
source would be exempt from Federal
permitting requirements if modeling
demonstrated that emissions from the
facility would be below %10 Maximum
Permissible Concentration. The
commenter suggested that, if the
permitting function is transferred from
EPA to NMED, this exemption would
apply through the State operating
permits program.

The EPA is not aware of any
exemptions from operating permit
requirements for radionuclide sources.
The EPA notes that any source subject
to title V operating permits
requirements which is also a
radionuclide source, is required to
obtain a part 70 operating permit,

regardless of the source’s emissions
levels and Nuclear Regulatory
Commission (NRC) licensing status.

Another commenter requested
clarification with respect to the
applicability of the operating permits
program to radionuclide sources, stating
that inconsistencies existed between
testimony on this subject presented by
the NMED Air Quality Bureau in the
development of the State regulations,
and the language of the New Mexico
Operating Permits Program proposed
approval notice (59 FR 26158) with
regard to radionuclides. The commenter
further expressed the belief that
radionuclides were not subject to State
operating permits program requirements
because the EPA has not yet defined the
term “‘major source” for radionuclides.

The EPA would like to clarify that
under the Act, all existing National
Emission Standards for Hazardous Air
Pollutants (NESHAPs) are considered
applicable requirements for purposes of
the operating permits program, and
therefore must be included in the
operating permits of part 70 sources and
enforced as all other applicable
requirements. However, at this time,
part 70 requirements only apply to
“major sources.” Because EPA has not
yet defined what would constitute a
“major source” based solely on
radionuclide emissions, sources of
radionuclides are deferred from part 70
requirements until EPA forms a policy
for non-major sources or for sources of
radionuclides emissions, unless such
sources are major under any other
definition of “‘major source’" contained
in part 70. Sources which are major
under another part 70 definition of
“major source’ are required to obtain
part 70 operating permits, and their
permits must include appropriate
provisions to cover radionuclide
NESHAPs.

The commenter further stated a belief
that, based on the State’s testimony
during the State AQCR 770 hearing, it
is not the intent of the New Mexico
regulations to include radionuclides in
the State's part 70 operating permits
program until the EPA has established
its national program for radionuclides. It
is EPA's understanding that this is
accurate with respect to any
radionuclide sources that would be
required to obtain permits solely
because of emissions of radionuclides.
However, for those radionuclide sources
which are major sources subject to part
70 requirements for other reasons, part
70 operating permits must be obtained
without exception under the New
Mexico AQCR 770 permit regulations.

The commenter also stated that EPA
has a responsibility to ensure that

Memoranda Of Understanding (MOUs)
and settlement agreements with the
NRC are considered prior to adoption
and implementation of any new
radionuclide regulations. As an example
of a document which the commenter
believes should be considered, the
commenter cites EPA’s February 7,
1994, proposed rescission notice for the
40 CFR part 61, subpart T regulation.
The EPA would h{e to note that all
MOUs and settlement agreements will
be considered when implementing new
radionuclide regulations. In addition,
the final rule rescinding 40 CFR part 61,
subpart T, as applied to NRC-licensed
uranium mill tailings, was published in
the Federal Register on July 15, 1994,
and subpart T is no longer an applicable
requirement under part 70. However, for

‘those major sources which are subject to

part 70 requirements and also emit
radionuclides at levels subject to
NESHAPs requirements other than those
formerly contained in subpart T, the
radionuclide sources should be
included in the part 70 operating
permit.

The commenter also expressed the
opinion that, prior to the adoption and
implementation of radionuclide
programs as part of the title V program,
EPA must, through public rulemaking,
promulgate a definition of “major
source” for radionuclides under the
provisions of section 112(q), and
through public rulemaking, modify
existing radionuclide standards
established by EPA.

As discussed above, no source will be
required to obtain an operating permit
solely because of radionuclide
emissions, until EPA forms a policy for
non-major sources or for sources of
radionuclide emissions. However, as
stated above, radionuclide sources
subject to part 70 requirements under
another part 70 definition of “major
source” must obtain part 70 operating
permits which govern radionuclide
emissions.

3. Definition of Title I Modification

For the reasons set forth in the EPA's
proposed rulemaking to revise the
interim approval criteria of 40 CFR par!
70 (59 FR 44572, August 29, 1994), the
EPA believes the phrase “‘modification
under any provisions of title I of the
Act” in 40 CFR 70.7(e)(2)(i}(A)(5) is bes!
interpreted to mean literally any change
at a source that would trigger permitting
authority review under regulations
approved or promulgated under title I of
the Act. This would include State
preconstruction review programs
approved by EPA as part of the State
Implementation Plan under section
110(a)(2)(C) of the Act and regulafions
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addressing source changes that trigger
the application of NESHAPs established
pursuant to section 112 of the Act prior
to the 1990 amendments. New Mexico’s
operating permits program does not
define “title I modification” to include
any modification permitted through its
minor new source review (NSR)
preconstruction permit LEro ram.

On August 29, 1994, the EPA
proposed revisions to its criteria for
interim approval of State operating
permits programs under 40 CFR 70.4(d)
to allow State operating permits
programs with a narrower definition of
“title I modification" like New Mexico's
to receive interim approval (59 FR
44572). The EPA also solicited public
comment on the proper interpretation of
“title I modification.” (59 FR 44572,
44573), The EPA stated that if, after
considering the public comments, it
continued to believe that the phrase
“title I modifications’ should be
interpreted as including minor NSR
changes, it would revise the interim
approval criteria as needed to grant
States that adopted a narrower
definition, interim approval.

The EPA intended to finalize its
revisions to the interim approval criteria
under 40 CFR 70.4(d) before taking final
action on part 70 operating permits
programs submitted by the States.
However, it will not be possible to delay
approval of operating permits programs
until final action has been taken on
EPA’s proposed revisions to the part 70
interim approval criteria. This is
because publication of the proposed
revisions was delayed until August 29,
1994, and the EPA received several
requests to extend the public comment
period until November 27, 1994.1 Given
the importance of the issues in that
rulemaking to States, sources and the
public, but mindful of the need to take
action quickly, the EPA agreed to extend
the comment period until October 28,
1994 (see 59 FR 52122 (October 14,
1994)). Consequently; final action to
revise the interim approval criteria will
not occur before the deadline for EPA
action on State operating permits
programs such as New Mexico's, that
were submitted on or before November
15, 1993.2 The EPA believes it would be
Inappropriate to delay action on New
Mexico’s operating permits program,

'EPA originally established a 30-day public
comment perfod for the August 29, 1994 proposal.
In responsae to several requests for extension,

| however, EPA agreed to allow an additional thirty

days for public comments, See 59 FR 52122

(October 14, 1994).

.~ Section 502(d) requires, in relevant part, that
[nfot later than 1 year after receiving a program,

and after notice and opportunity for public

tomment, the Administrator shall approve or

Uisapprove such program, in whole or in part.”

perhaps for several months, until final
action is taken on the proposed
revisions to the part 70 interim approval
criteria. The EPA also believes it would
be inappropriate to grant interim
approval to New Mexico on this issue
before final action is taken to revise the
current interim approval criteria of 40
CFR 70.4(b) to provide a legal basis for
such an interim approval. Until the
revision to the interim approval criteria
is [gromulgated. the EPA’s choices are to
either fully approve or disapprove the
narrower “‘title I modification”
definition in States such as New
Mexico. For the reasons set forth below,
the EPA believes that disapproving such
operating permits programs at thistime
based solely on this issue would be
inappropriate.

irst, the EPA has not yet
conclusively determined that a narrower
definition of “title I modification" is
incorrect and thus a basis for
disapproval (or even interim approval).
The EPA has received numerous
comments on this issue as a result of the
August 29, 1994 Federal Register
notice, and the EPA cannot and will not
make a final decision on this issue until
it has evaluated all comments on that
proposed rulemaking. Second, the EPA
believes that the New Mexico Operating
Permits Program should not be
disapproved because the EPA itself has
not yet been able to resolve this issue
through rulemaking, Moreover,
disapproving operating permits
programs from States such as New
Mexico that submitted their operating
permits programs to the EPA on or
before the November 15, 1993, statutory
deadline, could lead to the unfair result
that these States would receive
disapprovals, while States which were
late in submitting operating permits
programs could take advantage of
revised interim approval criteria should
those criteria become final. In effect,
States would be severely penalized for
having made timely operating permits
program submissions to the EPA.
Finally, disapproval of a State operating
permits program for a potential problem
that primarily affects permit revision
procedures would delay the issuance of
part 70 permits, hampering State/
Federal efforts to improve
environmental protection through the
operating permits program.

For the reasons mentioned above, the
EPA is approving the New Mexico
Operating Permits Program'’s use of the
narrower definition of “title I
modification” at this time.? However,

3 At the present time, therefore, the EPA is not
" construing 40 CFR 70.7(e)(2)(i)(A)(3) and
70.7(e)(2)(i)(A)(5) to prohibit New Mexico from

should the EPA in the interim approval
criteria rulemaking make a final
determination that such a narrow
definition of *“title I modification" is
incorrect and that a revision of the
interim approval criteria is warranted,
the EPA will propose further action on
New Mexico’s operating permits
program so that the State’s definition of
“title I modification” could become
grounds for interim approval requiring
revision prior to the EPA’s granting of
full approval to that program.4 An
operating permits program like New
Mexico's that receives full approval of
its narrower “title I modification™
definition pending completion of the
EPA's rulemaking must ultimately be
placed on an equal footing with
programs of States that receive interim
approval in later months under any
revised interim approval criteria
because of the same issue. Converting
the full approval on this issue to an
interim approval after the EPA
completes its rulemaking would avoid
this inequity, The EPA anticipates that
an action to convert the full approval on
the *'title I modification” issue to an
interim approval would be effected
through an additional rulemaking, so as
to ensure that there is adequate notice
of the change in approval status.

C. Options for Approval

The EPA is promulgating interim
approval of the State's operating permits
program submitted by the NMED on
November 15, 1993, The State must
make the following change to receive
full approval: correct the statutory
defect in criminal fine authority. In
addition to raising the criminal fine
amounts to at least $10,000 for all
offenses listed in 40 CFR 70.11(a)(3)(ii),
statutory revisions must provide
authority for the imposition of those
fines on a per day per violation basis,
as required by 40 CFR 70.11(a)(3)(ii).
Evidence of these statutory revisions
and their procedurally correct adoption
must be submitted to the EPA within 18
months of the EPA’s interim approval of
the New Mexico Operating Permits
Program. This interim approval, which
may not be renewed, extends until
November 18, 1996. During this interim
approval period, the State is protected
from sanctions for failure to have a
program, and the EPA is not obligated
to promulgate a Federal operating

" allowing minor NSR changes to be processed as

minor permit modifications.

4 State programs with a narrower, “title 1
modification” definition that are acted upon by
EPA after an Agency decision that such a narrower
definition is inappropriate would be considered
deficient, but would be eligible for interim approval
under revised 40 CFR 70.4(b).
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permits program in the State. Permits
issued under a program with interim
approval have f[:xll standing with respect
to part 70, and the one-year time period
for submittal of permit applications by
subject sources begins upon interim
approval, as does the three-year time
period for processing the initial permit
applications.

equirements for approval, specified
in 40 CFR 70.4(b), encompass section
112(1)(5) requirements for approval of a
program for delegation of section 112
standards as promulgated by EPA as
they apply to part 70 sources. Section
112(1)(5) requires that the State's
program contain adequate authorities,
adequate resources for implementation,
and an expeditious compliance
schedule, which are also requirements
under part 70. Therefore, the EPA is also
promulgating approval of the State’s
program under section 112(1)(5) and 40
CFR 63.91 for receiving delegation of
section 112 standards that are
unchanged from Federal standards as
promulgated. This program for
delegations only applies to sources
covered by the part 70 program.

The EPA's policy is to apply sanctions
to State programs if the Governor fails
to submit a corrected program within 18
months after the due date for the
submittal. If the State fails to submit a
corrected program for full approval by
May 20, 1996, the EPA will start an 18-
month clock for mandatory sanctions. If
the State fails to submit a complete
program before the expiration of the 18
month period, the EPA would impose
sanctions. If the EPA disapproves a
State’s corrective program, and has not
granted full approval within 18 months
after the disapproval, then the EPA must
impose mandatory sanctions. In both
cases, if the State has not come into
compliance within 8 months after EPA
applies the first sanction, a second
sanction is required. In addition,
discretionary sanctions may be applied
where warranted any time after the end
of the interim approval period. If the
EPA has not granted full approval to the
State program by November 18, 1996,
the EPA must promulgate, administer,
and enforce a Federal operating permits
program for the New Mexico
Environment Department.

III. Administrative Requirements
A. Docket

Copies of the State’s submittal and
other information relied upon for the
final interim approval, including four
public comments received during the
public comment period-and two
received after the close of the public
comment period, are contained in

docket number FR Doc. 94-12246,
maintained at the EPA Regional Office.
The docket is an organized and
complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this final
intertm approval. The docket is
available for public inspection at the
location listed under the ADDRESSES
section of this document.

B. Executive Order 12866

The Office of Management and Budget
has exempted this action from Executive
Order 12866 review.

C. Regulatory Flexibility Act

The EPA's actions under section 502
of the Act do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
part 70. Because this action does not
impose any new requirements, it does
not have a significant impact on a
substantial number of small entities.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: November 1, 1994.

Jane N. Saginaw,
Regional Administrator (6A),

40 CFR part 70 is amended as follows:
PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
2. Appendix A to part 70 is amended

by adding the entry for New Mexico in
alphabetical order to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* " * - *

New Mexico

(a) Environment Department;
submitted on November 15, 1993;

Effective Date on December 19, 1994;

Interim Approval Expires on December
19, 1996.

(b) [Reserved]

~ > - * *

{FR Doc. 94-28544 Filed 11-17-94; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 799
[OPPTS-42094C; FRL-4809-5]
RIN 2070-AB9%4

Testing Consent Order for
Cyclohexane

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final Consent Agreement and
Order.

SUMMARY: EPA has issued a Testing
Consent Order (Order) that incorporates
an Enforceable Consent Agreement
(ECA) pursuant to the Toxic Substances
Control Act (TSCA) with Chevron
Chemical Company, CITGO Refining
Chemicals, Inc., Sun Company, Inc.,
Kerr-McGee Refining Corporation,
Huntsman Corporation, E.I. DuPont de
Nemours Company, and Phillips
Petroleum Company, (the Companies)
who have agreed to perform certain
health effects tests and an exposure
evaluation test with cyclohexane (CAS
No. 110-82-7). This document
summarizes the ECA, and amends 40
CFR 799.5000 by adding cyclohexane to
the list of chemical substances and
mixtures subject to ECAs.

EFFECTIVE DATE: November 18, 1994.

FOR FURTHER INFORMATION CONTACT:
Susan Hazen, Director, Environmenta!
Assistance Division (7408), Office of
Pollution Prevention and Toxics, Rm.
E-543B, 401 M St., SW., Washington,
DC 20460, (202) 554—-1404, TDD (202)
554-0551.

SUPPLEMENTARY INFORMATION: This
document amends 40 CFR 799.5000 by
adding cyclohexane to the list of
chemical substances and mixtures
subject to ECAs and export notification
requirements. .

I. Background

In its 17th Report to the Administrator
of the Environmental Protection
Agency, published in the Federal
Register of November 19, 1985 (50 FR
47603), the Interagency Testing
Committee (ITC) designated
cyclohexane for priority testing
consideration for certain health effects
testing. The ITC recommended
cyclohexane for testing for oncogenicity,
reproductive toxicity, developmental
toxicity, and neurotoxicity. The
rationale for the original designation
appeared in that Report. In the Federal
Register of May 20, 1987 (52 FR 19096),
EPA issued a proposed test rule for
cyclohexane for health effects testing.
EPA propesed cyclohexane be tested for
subchronic toxicity, oncogenicity,
reproductive toxicity, developmental
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toxicity, neurotoxieity (schedule-
controlled operant behavior,
neuropathology, functional ebservation
battery, and metor activity),
developmental neurotoxicity, dermal
absorption, and dermal sensitization.

On July 17, 1992, EPA published a
notice in the Federal Register (57 FR
31714) declaring an “open season” for
consent order negotiations for certain
chemicals under testing consideration
by EPA under section 4 of TSCA. These
chemicals included eyclohexane. In a
proposal dated September 15, 1992, the
Cyclohexane Panel of the Chemical
Manufacturers Association submitted a
proposal for testing cyclohexane for
potential health effects (Ref. 1). The
Cyclohexane Panel's propesal included
virtually all of EPA’s proposed testing
except for oncogenicity testing and
developmental neurotoxicity. The Panel
did not propese to do a developmental
neurotoxicity test, believing it to be
unwarranted due to data showing
limited exposure. EPA disagrees with
the Panel's ultimate conclusieons on this
testing and believes that such testing is
supported by the exposure data.
However, EPA also believes that this
testing would best be considered after
EPA receives and reviews the results of
the neurotexicity, reproductive and
fertility tests required under the ECA
described in this notice.

In accordance with 40 CFR 790.28,
EPA issued an additional notice in the
Federal Register of March 30, 1993 (58
FR 16669) announcing a public meeting
and EPA’s intent to negotiate with
industry for a Testing Consent Order for
cyclohexane based on the aceeptance of

the Cyclohexane Panel’s proposal as an
adequate basis for negotiation. EPA
published notices in the Federal
Register of March 30, 1993 (58 FR
16669) and August 18, 1993 (58 FR
43893}, requesting persons interested in
participating in or monitoring testing
negotiations on cyclohexane to contact
EPA.

On February 17, 1994, EPA held a
public meeting attended by
representatives of interested parties. At
the public meeting, the Cyclohexane
Panel of CMA presented a propesed
testing plan (Ref. 2) which would
characterize the potential of
cyclohexane'’s subchronic toxicity,
reproductive toxicity, developmental
toxicily, neurotoxicity (schedule-
controlled eperant behavior,
neuropathology, functional observation
battery, and motor activity), dermal
absorption, and dermal sensitization.
The Panel did not think that

_oncogenicity testing of cyclohexane was
warranted at this time. EPA responded
by noting the large emissions of
cyclohexane reported on the Toxic
Release Inventery (TRI). These
emissions were reported by processors
and users of cyclohexane, whereas the
manufacturers reported relatively
smaller releases. EPA requested that the
manufacturers consider implementing,
as part of their product stewardship
activities, an emissions reduction
program on cyclohexane targeted at
their customers. In a letter dated March
17, 1994 (Ref. 3), CMA proposed
language for an emissions reduction
provision to be inserted into the ECA. In
a letter dated April 14, 1994 (Ref. 4),

EPA responded by agreeing to defer
oncogenicity testing pending
prospective reductions in cyclohexane
emissions. This provision provides that
within 3 months after submission of the
last study report required under the
ECA, the Companies will submit a
report to EPA summarizing the then
current data on environmental releases
of cyclohexane from facilities that
manufacture, process or use
cyelohexane, Upon reviewing the
emissions data report submitted after
completion of testing, as well as data
from testing performed under this ECA,
and other available exposure/emissions
information, EPA may revisit the issue
of the need for oncogenicity testing of
cyclohexane.

IL. Exposure and Environmental
Releases

Approximately 2.4 billion pounds of
cyclohexane was produced in 1989.
Over 95 gercent of cyelohexane
produced is used as an intermediate in
nylon production. EPA’s best estimate
of the number of workers eccupationally
exposed to cyclohexane is 12,078.
Cyclohexane is found in a number of
consumer products including spray
paint and spray adhesives and is also
available as a laboratory selvent. Toxic
Release Inventory data indicate that
about 17.2 million pounds of
cyclohexane was released to the
environment in 1991.

I1L. Scope of Testing Program

The Companies have agreed to
complete the following testing,

TABLE—REQUIRED TESTING, TEST STANDARDS AND REPORTING REQUIREMENTS FOR CYCLOHEXANE

Test

Test standard (40 CFR citation)

Reporting deadline for

Interim reports (6
fimat report’ (months)

month) required

Health Effects.
Subchronic: inhalation

Reproductive effects.
Inhalation

Developmental toxicity.
Inhalation:

Schedule-controlled operant behavior.
Acute inhalation

Functional observational battery.
Subchronic INh@IRHOM: .......cueceereeseierence

Motor activity.
Subchronic inhalation .............c.me: %

Neuropathology.
Subchronic inhalation

Dermal sensitization.
Dermal

, 40 CFR 798.2450
| 40 CFR 798.4700
| 40:CFR 798.4350
| 1991 EPA Guideline

1991 EPA Guideline for neurotoxicity screening
battery

1991 EPA Guideline for neurotoxicity screening
battery

1991 EPA Guidefine for neurotoxicity: screening
battery

40 CFR 798.4100

21
29
15
15

21
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TABLE—REQUIRED TESTING, TEST STANDARDS AND REPORTING REQUIREMENTS FOR CYCLOHEXANE—Continued

Test

Test standard (40 CFR citation)

R ing deadline for

eporti Interim reports (6
final report’ (months)

month) required

Dermal absorption test.
Dermal and intravenous

Jeffcoat protocol

12

1 Number of months after the effective date of the final rule.

In addition, the Companies have
agreed that within 3 months following
submission of the last study report
required under this ECA, the Companies
will submit a report to EPA
suminarizing the then current data on
environmental releases of cyclohexane
from facilities that manufacture, process
or use cyclohexane.

IV. Export Notification

The issuance of the ECA and Order
subjects any persons who export or
intend to export the chemical substance,
cyclohexane (CAS No. 110-82-7), of
any purity, to the export notification
requirements of section 12(b) of TSCA
and the regulations promulgated
pursuant to it at 40 CFR part 707. The
listing of the chemical substance or
mixture at 40 CFR 799.5000 serves as a
notification to persons who intend to
export such chémical substance or
mixture that the substance or mixture is
the subject of an ECA and Order and 40
CFR part 707 applies.

V. Withdrawal of Proposed Rule

EPA and the Companies have-agreed
that the cyclohexane testing
requirements in the proposed rule will
be met by implementing the Order and
ECA, and the issuance of the Order and
ECA-by EPA constitutes final EPA
action for purposes of 5 U.S.C. 704.
Therefore, the proposed rule for
cyclohexane, published at 52 FR 19026,
May 20, 1987, is withdrawn. Any
oncogenicity and developmental
neurotoxicity testing requirements will
be handled in separate actions.

VI. Rulemaking Record

EPA has established a record for this
Consent Order under TSCA section 4,
docket number OPPTS—42094C, which
is available for inspection Monday
through Friday, excluding legal
holidays, in Rm: NE B607, 401 M St.
SW., Washington, DC 20460 from 12
p.m. to 4 p.m. Confidential Business
Information (CBI) while part of the
record, is not available for public
review. This record includes basic
information considered by EPA in
developing this ECA and Order and
includes the following information:

(1)-Testing Consent Order for
Cyclohexane, with incorporated

Enforceable Consent Agreement and
associated test standards attached as
appendices.

(2) Federal Register notices pertaining
to this notice and the Testing Consent
Order incorporating the ECA and
consisting of:

(a) Notice containing the ITC
recommendation with intent to
designate cyclohexane (50 FR 47603;
November 19, 1985).

(b) Notice of Proposed Rulemaking,
Cyclohexane (52 FR 19096, May 20,
1987).

(c) Notice of Opportunity to Initiate
Negotiations for TSCA Section 4 Testing
Consent Agreements (57 FR 31714, July
17, 1992).

(d) Notice of Testing Consent
Agreement Development for Tier 1
Chemical Substances; Solicitation for
Interested Parties (58 FR 16669, March
30, 1993).

(e) Notice of Testing Consent
Agreement Development for Listed
Chemical Substances; Solicitation for
Interested Parties (58 FR 43893, August
18, 1993).

(3) Communications consisting of:

(a) Written letters.

(b) Contact reports of telephone
summaries.

(¢) Meeting summaries.

(4) Reports - published and
unpublished factual materials.

B. References

(1) Chemical Manufacturers Association.
Testing Proposal of the Cyclohexane Panel of
the Chemical Manufacturers Association.
September 15, 1992.

(2) Chemical Manufacturers Association.
Letter to John Harris of EPA dated February
16, 1994.

(3) Chemical Manufacturers Association.
Letter to Charles Auer of EPA dated March
17,1994.

(4) EPA. Letter to Jonathon Busch of the
Chemical Manufacturers Association dated
April 14, 1994.

VIL Regulatory Assessment
Requirements

A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “‘significant’ and therefore
subject to review by the Office of

Management and Budget (OMB])). Under
section 3(f), the order defines
“significant regulatory action” as action
that is likely to result in a rule (1)
having an annual effect on the economy
of $100 million or more, or adversely
and materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
referred to as "‘economically
significant"); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs; or (4)
raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

OMB has exempted this regulatory
action from E.O. 12866 review because
it is a consent agreement.

B. Paperwork Reduction

The Office of Management and Budge!
(OMB) has approved the information
collection requirements contained in
this Order under the provisions of the
Paperwork Reduction Act of 1930, 44
U.S.C. 3501 et seq., and has assigned
OMB control number 2070-0033.

Public reporting burden for this
collection of information is estimated to
average 586 hours per response. The
estimates include time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data neeged. and completing the
collection of information.

List of Subjects in 40 CFR Part 799

Chemicals, Chemical export,
Environmental protection, Hazardous
substances, Health effects, Laboratories,
Reporting and recordkeeping
requirements, Testing.

Dated: November 3, 1994,

Lynn R. Goldman,

Assistant Administrator for Prevention,
Pesticides and Toxic Substances.

Therefore, 40 CFR chapter,
subchapter R, part 799 is amended as
follows: —
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PART 799—[AMENDED!

1. The authority citation continues to read as follows:

Authority: 15 U.S.C. 2603, 2611, 2625.

2. Section 799.5000 is amended by adding cyclohexane to the table in CAS Number order, to read as follows:
§799.5000 Testing Consent Orders far Substances and Mixtures with Chemical Abstract Service Registry Numbers.

®

* - L

CAS Number

Substance or mixture name

Testing

FR Publication Date

Health Effects and Environmental Releases Report

. »

November 18, 1994

-

[FR Doe. 94-28552 Filed 11-17-94; 8:45 am]
BILLING CODE 6560-50-F

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1039
[Ex Parte No. 346 (Sub-No. 32)]

Rail General Exemption Authority;
Exemption of Carbon Dioxide

AGENCY: Interstate Commerce
Commission.
ACTION: Final rule.

SUMMARY: Pursuant to its authority
under 49 U.S.C. 10505, the Commission
is exempting from lation the
transportation by rail of carbon dioxide
(STCC No, 28-133). This commodity is
added to the list of exempt commodities
in 49 CFR Part 1039, as set forth below.
EFFECTIVE DATE: December 18, 1994.

FOR FURTHER INFORMATION CONTACT:
Joseph H. Dettmar, (202) 927-5660.
[TDD for hearing impaired: (202) 927~
5721.}

SUPPLEMENTARY INFORMATION: For
further information, see the
Commission’s printed decision. To
obtain a copy of the full decision, write
to, call, or pick up in person from:
Dynamic Coneepts, Inc., room 2229,
Interstate Commerce Commission, 1201

Constitution Ave. NW., Washington, DC
20423. Telephone (202) 289-4357/4359,
[Assistance for the hearing impaired is
available through TDD services, (202)
927-5721.]

On October 21, 1993, at 58 FR 54323,
we requested comments on a proposal
by the Association of American
Railroads (AAR) to exempt from
regulation the railroad transportation of
carbon dioxide. After receiving and
analyzing the comments filed in this
proceeding, we now approve AAR's
proposal.

We reaffirm our initial finding that
the exemption will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

We also reaffirm our initial finding
that the exemption will not have a
significant economic impact on a
substantfal number of small entities.

List of Subjects in 49 CFR Part 1039

Intermodal transportation,
Manufactured commodities, Railroads.
Decided: September 22, 1994.

By the Commission, Chairman McDonald,
Vice Chairman Phillips, and Commissioners
Simmons and Morgan.

Vernon A. Williams,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1039

of the Code of Federal Regulations is
amended as follows:

PART 1039—EXEMPTIONS

1. The authority citation for part 1039
continues to read as follows:

Authority: 49 U.S.C. 10321 and 10505; and
5 US.C. 553.

2. In § 2039.11, the table in paragraph
(a) is amended by adding the following
new entry to STCC Tariff 6001-V:

§1039.11 Miscellaneous commodities
exemptions.

(a)t LA

STCC
Tariff
STCC No. 6001-V

Carbon dioxide.

[FR Daoc. 94-28520 Filed 11-17-94; 8:45 am]
BILUING CODE 7035-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Alrspace Docket No. 94-AWP-22]
Proposed Modification of Class E
airspace; Arcata, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking:

SUMMARY: This notice proposes to
modify Class E airspace at Arcata, CA.
An Instrument Landing System/
Distance Measuring Equipment (ILS/
DME) standard instrument approach
procedure (SIAP) has been developed
for the Arcata Municipal Airport.
Controlled airspace extending from 700
feet above the surface is needed for
aircraft executing the ILS approach. The
intended effect of the proposal is to
provide adequate Class E airspace for
instrument flight rules (IFR) operations
at Arcata Municipal Airport.

DATES: Comments must be received on
or before December 30, 1994.

ADDRESSES: Send comments on the
proposal in triplicate to Manager,
System Management Branch, AWP-530,
Air Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, Docket No. 94-AWP-
22, 15000 Aviation Boulevard,
Lawndale, California, 90261. The
official docket may be examined in the
Office of the Assistant Chief Counsel for
the Western-Pacific Region at the same
address. An informal docket may also be
examined during normal business hours
in the Office of the Manager, System
Management branch, Air Traffic
Division, at the address shown above.
FOR FURTHER INFORMATION CONTACT:
Scott Speer, Airspace Specialist, System
Management Branch, AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California, 90261,
telephone (310) 297-0010.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94—
AWP-22." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action-on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the System Management
Branch, Air Traffic Division, at 15000
Aviation Boulevard, Lawndale,
California 90261, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California 90009.

Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedures.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify Class E airspace at Arcata, CA.
The intended effect of this proposal is
to provide adequate Class E airspace for
IFR operators executing the ILS/DME
approach at Arcata, CA. The coordinates
for this airspace docket are based on
North American Datum 83. Class E
airspace areas designated as transition
areas for airports are published in
Paragraph 6005 of FAA Order 7400.9B
dated July 18, 1994, and effective
September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a "significant
regulatory action’ under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 10034; February
26, 1979); and (3) does not warrant
preparation of a regulatory évaluation a5
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Incorporation by
reference, Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E. O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.
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§71.1 [Amended]

2. The i ion by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated ]uly 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending from 700 feet or more above
the surface of the earth.

* * * * *

AWP €A E5 Arcata, CA—{Revised}
Arcata Airport, CA

(lat. 40°58°41"N, long. 124°06'31" W)

Arcata VOR/DME (lat, 40°58'53"N, long.
124°06/30". W)

Abeta NDB (lat. 40°57'53”N, long, 124°05'55"
w)

Fortuna VORTAC (lat, 40°40"17" N, long,
124°14'04"' W)

That airspace extending upward from 700
feet above the surface within that ai
beginning at lat. 40°29/ 00 N., long. 124°
0700 W.; to lat. 40°45'00”" N., long.
123°50'00 W.. to lat. 41°05'00” N., long,
124°05°00 W.; to lat. 41° 03'00” N., long,
124°19°00" W.; to lat. 40°36°00” N., long.
124°19° 00” W., thence to the point of
beginning, That airspace extending upward
from 1,200 feet above the surface bounded on
the north by Iat. 41°1559* N, on the east by
a line 7.8 miles northeast of and parallel to
the 333° and 153° bearings from the Abeta
NDB to lat. 40°39'29 N, long. 123°4224" W;
lo lat. 40°25'01“ N, long 123°29/16” W, to
intercept the 24.3-mile arc southeast of the
Fortuna VORTAC, thence clockwise via the
Fortuna 24.3-mile arc to the eastern edge of
V-27; to lat. 40°21’59" N, long, 124°12'04”

Wi to lat. 40°21'59* N, lang, 124°30'04" W,

on the west by long. 124°30'04” W, and that
airspace within 7.8 miles each side of the
Fortuna VORTAC 110° radial, extending from
the VORTAC to 53 miles east of the

VORTAC.

* *

Issued in Los Angeles, California, on
November 3, 1994,
Dennis T Koehler,
Acting Manager, Air Traffic Division Western-
Pacific Regwn.
IFR Doc. 94-28530 Filed 11-17-94; 8:45 am)
BILLING CODE 4910-13-M

*

14 CFR Part 71
[Airspace Docket No. 94-AGL~28]

Proposed establishment of Class E
Airspace; Chamberiain, SD,
Chamberlain Municipal Airport

AGENCY: Federal Aviation
Administration (FAA), DOT,
ACTION: Notice of proposed rulemaking,

SUMMARY: This notice proposes to
establish Class E airspace at
Chamberlain, SD. A Glebal Positioning
System (GPS) standard instrument

approach (SIAP) to Runway
31 has been developed for the
Chamberlain Municipal Airpert.
Controlled airspace extending upward
from 700 to 1200 feet above ground
level (AGL) is needed for aircraft
executing the approach. The intended
effect of this proposal is to provide
segregation of aircraft using instrument
approach procedures in instrument
conditions from other aireraft operating
in visual weather conditions.

DATES: Comments must be received on
or before December 29, 1994.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL~7, Rules
Docket No. 94-AGL-28, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, System Management
Branch, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Hlinois.

FOR FURTHER INFORMATION CONTACT:
Jeffrey L. Griffith, Air Traffic Division,
System Management Branch, AGL-530,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, Illinois
60018, telephone (708) 294-7568.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to

Earticipete in this proposed rulemaking

y submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeranautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the addressed
listed abeve. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped posteard on which the
following statement is made:
“Comments to Airspace Docket No 94—
AGL~28." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified

closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this netice may be changed in light
of comments received. All comments
submitted will be available for
examination on the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date of
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.
Availability of NPRM's

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA~220, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at
€hamberlain, SD; this propesal would
provide adequate Class E airspace for
IFR operators executing the GPS
Runway 31 SIAP at Chamberlain
Municipal Airport. Controlled airspace
extending from 700 to 1200 feet AGL is
needed for aircraft executing the
approach, The intended effect of this
action is to provide segregation of
aircraft using instrument approach
procedures in instrument conditions
from other aircraft operating in visual
weather conditions. Aeronautical maps
and charts would reflect the defined
area which would enable pilots to a
circumnavigate the area in order to
comply with applicable visual flight
rules requirements.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
are published in Paragraph 6005 of FAA
Order 7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by.reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has getermined that this
proposed regulation only involves an
established body of technical
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regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only effect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C, 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

- * * * -

AGL SD E5 Chamberlain, SD—{New]
(lat. 43°45'54” N, long. 99°1914” W)

That airspace extending upward from 700
feet abave the surface within a 6.3 mile
radius of the Chamberlain Municipal Airport.

* * * * *

Issued in Des Plaines, 1Hinois on November
3, 1994.

Roger Wall,

Manager, Air Traffic Division.

[FR Doc. 94-28528 Filed 11-17-94; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION

16 CFR Part 309
RIN 3084-AAS57

Labeling Requirements for Alternative
Fuels and Alternative Fueled Vehicles

AGENCY: Federal Trade Commission.

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: Section 406(a) of the Energy
Policy Act of 1992 (“EPA 92”) directs
the Federal Trade Commission
(“Commission”’) to establish uniform
labeling requirements, to the greatest
extent practicable, for alternative fuels
and alternative fueled vehicles. On May
9, 1994, the Commission published a
notice of proposed rulemaking in the
Federal Register announcing the
substance of proposed labeling
requirements and sought written
comment on its proposal. In this notice
the Commission announces
modifications to that initial labeling
proposal and the specific language of a
proposed labeling rule. The Commission
invites interested persons to submit
written comments addressing any issue
they believe may bear upon the
proposed rule.

DATES: Written comments must be
submitted on or before December 19,
1994.

ADDRESSES: Written comments should
be sent to the Division of Enforcement,
Federal Trade Commission, 601
Pennsylvania Avenue, NW.,
Washington, DC 20580, Attn: Jeffrey E.
Feinstein, room S—4618. The
Commission requests that original
submissions be filed with six copies, if
feasible. Submissions should be
identified as “16 CFR Part 309—SNPR
Comment." If submissions are made by
facsimile transmission, please call 202/
326-2372 to confirm receipt.

FOR FURTHER INFORMATION CONTACT:
Jeffrey E. Feinstein, Attorney, Division
of Enforcement, Federal Trade
Commission, Washington, DC 20580,
telephone 202/326-2372.

SUPPLEMENTARY INFORMATION:
I. Introduction

EPA 92 ! establishes a comprehensive
national energy strategy designed to
increase U.S. energy security and
improve the economy in cost effective
and environmentally beneficial ways.2 It
seeks to reduce U.S. dependence on oil
imports; promote energy efficiency;

! Pub. L. 102486, 106 Stat. 2776 (1992).
2 H, Rep. No. 102—474(1), 102d Cong., 2d Sess.
132, reprinted in 1992 U.S.C.C.A.N. at 1954, 1955.

reduce the use of petroleum-based fuels
in motor vehicles; and provide new
energy options. Key programs in titles
111, IV, V, and VI of EPA 92 promote the
development of alternative fuels3 and
alternative fueled vehicles ("AFVs").4

Two provisions in title IV of EPA 92
require that information on alternative
fuels and AFVs be made available to
“consumers” (a term not defined in EPA
92). In one provision, section 406(a) of
EPA 92 directs the Commission to issue
a rule establishing uniform labeling
requirements, to the greatest extent
practicable, for alternative fuels and
alternative fueled vehicles. The Act
does not specify what information
should be displayed on these labels.
Instead, it provides generally that the
rule must require disclosure of
“appropriate,” “useful,” and “timely”
cost and benefit information on
“simple” labels.® The purpose of the
labeling requirements is to enable
consumers to make reasonable choices
and comparisons. In formulating the
rule, the Commission must consider the
problems associated with developing
and publishing the required
information, taking into account lead
time, costs, frequency of changes in
costs and benefits that may occur, and
other relevant factors. Where
appropriate, the labels required by
section 406(a) are to be consolidated
with other labels providing information
to consumers. EPA 92 requires the
Commission to update its labeling
requirements “periodically to reflect the
most recent available information.” 7

A second and complementary
provision directs the Secretary of the
Department of Energy (‘“DOE") to
develop an information package for
consumers.® Specifically, section 405 of

3 “Alternative fuels” are defined as:

*“[MJethanol, denatured ethanol, and other
alcohols; mixtures containing 85 percent or more
{or such other percentage, but not Jess than 70
percent, as determined by the Secretary fof Energyl,
by rule, to provide for requirements relating to coid
start, safety, or vehicle functions) by volume of
methanol, denatured ethanol, and other alcohols
with gasoline or other fuels; natural gas; liquefied
petroleum gas; hydrogen; coal-derived liquid fuels;
fuels (other than alcohol) derived from biologica!
materials; electricity (including electricity from
solar energy); and any other fuel the Secretary
determines, by rule, is substantially not petroleun
and wonld yield substantial energy security benefits
and substantial environmental benefits[.]"

42 U.S.C: 13211(2) (Supp. IV 1993).

4 An "glternative fueled vehicle" is “a dedicated
vehicle or a dual fueled vehiclel.]” 42 U.S.C.
13211(3). Each term is further defined in 42 U.S.C.
13211 (6) and (8).

s Section 406(a) is codified at 42 U,S.C. 13232(2)
(Supp. IV 1993),

¢ 42 U.S.C. 13232(a).

71d.

¥ 42 U.S.C. 13231. DOE is also required to
provide technical assistance to the Commission in
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EPA 92 requires DOE to produce and
make available an information package
for consumers to help them choose
among alternative fuels and AFVs.?
DOE's information package must
provide “relevant and objective”
information addressing seven ‘““motor
vehicle'and fuel characteristics as
compared to gasoline” (including
environmental performance, energy
efficiency, domestic content, cost,
maintenance requirements, reliability,
and safety), information about the
conversion of conventional motor
vehicles to AFVs, and “such other
information as the Secretary [of DOE])
determines is reasonable and necessary
to help promote the use of alternative
fuels in motor vehicles." 10

This is the Commission's second
rulemaking concerning labeling
requirements for alternative fuels. In a
separate proceeding also required by
EPA 92,11 the Commission recently
extended the requirements of its former
Octane Rule 12 (renamed the “Fuel
Rating Rule") beyond gasoline to
include liquid alternative fuels.!? As a
result, retailers of such fuels are now
required, arong other things, to post
labels identifying the commonly used
name of the fuel and the amount,
xpressed as a minimum percentage by
volume, of the fuel’s principal
component.4
The Commission seeks written
comment on whether the proposed rule,
is described in this supplemental
wtice, will accomplish the purposes of
section 406(a). The Commission also
eeks comment on whether some

ping labeling requirements, and coordinate
hnical assistance with its development of
mer information package. 42 U.5.C:

). A

The information package required by this
n was intended "to enable [consumers]| to
stand and to help them choose among

g ive fuels and AFVs." H. Rep. No. 102-
74(l), 102d Cong., 2d Sess. 185, reprinted in 1992
1.5.C.C.A.N. at 1954, 2008,

" 42 U.S.C, 13232(b). EPA 92 also directs the
JOE Secrotary to create an additional public

lion program targeted specifically to the

al government. Under that mandate, the DOE
/. “‘in cooperation with the Administrator
al Services," must “promote programs and
te officials and employees of Federal agencies
nerits of AFVs." 42 U.S.C. 13214(a). That
further requires that the DOE Secretary
ovide and disseminate information to

vral agoncies on," inter alia, “the range and
periormance capabilities of [AFVs].” Id.

"' 15 U.S.C. 2821-2823.

u:: Octane Posting and Certification, 16 CFR Part
pUn,

" 16 CFR 306.0(i)(2) (1994). In that proceeding,

i Commission had no authority toextend its
"juirements beyond liquid alternative fuels. 15

5. 2821 (Supp. IV 1993).

" 16 CFR 306.0(j)(2) (1994). The Fuel Rating Rule
reame effective October 25, 1993. 58 FR 41356,
1356, Aug: 3, 1993. .

variation of this proposal, or other
options or variations not proposed here,
would be more appropriate.

IL. Public Participation

EPA 92 requires the Commission, in
formulating its labeling requirements; to
obtain the views of affected industries,
consumer organizations, Federal and
State agencies, and all other interested
parties.!s It also required the
Commission to issue a Notice of
Proposed Rulemaking (“NPR”) in
consultation with DOE, the
Administrator of the Environmental
Protection Agency (“EPA"), and the
Secretary of the Department of
Transportation (“DOT”’) within eighteen
months of the statute's enactment date
(i.e., October 24, 1992).16 To comply
with those requirements, the
Commission received information from
the public relating to this proceeding
from four sources: written comments
filed in response to an Advanced Notice
of Proposed Rulemaking (“ANPR")
published on December 10, 1993,!7
written comments filed in response to
an NPR published on May 9, 19948
testimony during a Public Workshop-
Conference (“Workshop”) held on July
20, 1994, and supplemental comments
filed after the Workshop. All such
information (i.e., the comments.and
Workshop transcript) was placed on the
public record of this proceeding. The
discussion below includes information
from all four sources, as well as
documents placed on the public record
by the Commission’s staff.! The
Commission considered all these
materials in developing this revised
labeling proposal.

A. The Commission’s ANPR

In its ANPR, the Commission sought
written comment on basic issues raised

1542 U.S.C. 13232(a).

1¢[d. During its development of this supplemental
notice, Commission staff discussed the proposed
labeling requirements with staff from DOE, EPA,
and DOT's National Highway Traffic Safety
Administration.

1758 FR 64914.

1858 FR 24014.

' Commission's Rulemaking Record No:
R311002. Comments are coded either “G”
(indicating that they were filed by nongovernmental
parties}or *H" (indicating that they were filed by
governmental agencies). The Workshop transcript is
filed in category “L.” Information placed on the
pubiic record by Commission staff is coded "B." In
this SNPR, comments are cited by identifying the
commenter, by name, the comment number, and the
relevant page number(s), e.g.. “ETC, G-24, 1-3."
Supplemental comments are designated as (Supp.).
e.8., “RFA (Supp.). G-5, 1." Discussion in the
Workshop is cited by identifying the party, a
reference to the transcript, and the relevant page
number(s), e.g.. “EPA (Tr.), 184.” Staff submissions
are cited by identifying the document number,
relevant page number(s), and document date, e.g..
“B-13, 3, Jan. 25, 1994."

by section 406(a)’s mandate.
Accordingly, it requested comment on
issues relating to which fuels and
vehicles should be covered by the
labeling requirements (i.e., the proposed
rule's scope), and what information
should be required to be displayed on
labels (i.e., the proposed rule’s
disclosures).20 The Commission also
sought comment on how the labeling
requirements should be updated, and
the extent to which the labels should be
consolidated with other labels providing
information to consumers. In response,
the Commission received 28 written
comments addressing these issues. The
comments were summarized in the
Commission's NPR.2!

B. The Commission's NPR

The Commission considered written
comments responding to the ANPR in
developing its initial labeling proposal,
which was published in the Federal
Register as the Commission’s NPR. The
NPR announced the substance of
proposed labeling requirements and a
proposed rule implementing section
406(a)'s mandate. In that NPR, the
Commission invited interested persons
to submit written comments until June
23, 1994, on any issue of fact, law or
policy that might have bearing upon the
proposed labeling requirements. As
described below, 37 commenters
(representing vehicle manufacturers,??
fuel producers,?3 governmental
entities 2* consumer organizations,?s
and other interested organizations 26)
responded to the NPR.

258 FR 64914, 64915,

2159 FR 24015-24017,

2 Chrysler Corporation, ('Chrysler'’). G=13; The
Fixible Corporation (“Flxible"), G=12; Ford Motor
Company (“Ford"), G-14; General Motors ("GM"),
G~8: Thomas Built Buses, Inc. ("Thomas BB"), G-
10.

*Boston Edison Company, (*Boston Edison’'), G-
26; Mobi! Oil Corporation ("Mobil"}), G-2; Phillips
66 Company. ("Phillips 66"), G-15; Sun Company,
Inc. (*Sun"). G=1; Unoeal Corporation (**Unocal*),
G-9.

24 Callfornia Energy Commission, (“CECY), H-8;
Montgomery County, Maryland, Office of Consumer
Affairs (“MC-MID)"), H-7; Nebraska Alternative
Fuels Advisory Committee (“Nebraska EQ”), H~9;
Tennessee Valley Corporation (“TVA"), H-5; Texas
Railroad Commission (“Texas RRC"), H~-3: UL.S.
Department of Energy (“DOE"); H-10; U.S.
Department of Energy, Energy Information
Administration, Energy End Use and Integrated
Statistics Division (“EIA/EEU-ISD"™), H=2; U.S.
Department of Transportation, National Highway
Traffic Safety Administration (“DOT/NHTSA"). H-
1: U.S. Environmental Protection Agency (“EPA"),
H-4. 4

= Center for Auto Safety (“CAS"), G-17;
Greenpeace, Inc. ("Greenpeace"'). G—27; Union of
Concerned Sclentists (“UCS"); G-16.

* American Automobile Manufacturers
Association ("AAMA""), G=7; American Gas
Association and Natural Gas Vehicles Coalition
(“AGA/NGVE”), G-6; American Methanol lristitute
Continued
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C. Public Workshop-Conference

The Commission announced in the
NPR that its staff would conduct a
Workshop to afford staff and interested
parties an opportunity to discuss issues
raised in the rulemaking proceeding.??
The Workshop was not intended to
achieve a consensus of opinion among
participants or between participants and
Commission staff with respect to any
issue. Instead, its purpose was to
examine publicly areas of significant
controversy or divergent opinions that
were raised in the written comments.
Persons interested in participating in
the Workshop were required to notify
Commission staff by June 8, 1994, and
file a written comment by the comment
due date (i.e., June 23, 1994).

Twenty-one interested parties
submitted written requests to participate
in the Workshop.2® Twenty of those
parties filed written comments as
required,?® and all twenty were invited
to participate. Two parties (Chrysler and
Greenpeace) subsequently elected not to
attend, and, as a result, individuals
representing eighteen interested parties
participated at the Workshop.3® The

(""AMI""), G—4; American Petroleum Institute
(“API"), G-25; Bill of Rights Association (“BOR"),
G—4: Electric Transportation Coalition (“ETC"), G-
24; Engine Manufacturers Association ("EMA”), G-
21; National Association of Consumer Agency
Administrators ("NACAA"), H-6; National
Association of Fleet Administrators ("NAFA"}, G-
20; National Automaobile Dealers Association
(*NADA"), G-19; National Propane Gas Association
(“NPGA"), G-18; Propane Consumers Coalition
[“PCC"). G-22; Renewable Fuels Association
{“RFA™), G-5: Society of Independent Gasoline
Marketers of America (“SIGMA"), G-23; Texas
Automobile Dealers Association (“Texas ADA"), G-
11.

2759 FR 24014, 24020.

HAAMA, A-2 (on behalf of AAMA, Chrysler,
Ford, and GM); AGA/NGVC, A-8; AMI, A-10; API,
A-12; Boston Edison, A-16; CAS, A-14; DOE, A-
1; Eckert Seamans Cherin & Mellott, A-17 (on
behalf of unidentified clients in the automotive
industry); EMA, A-3 (request submitted by Neal
Gerber & Eisenberg); ETC, A-11 (request submitted
by Van Ness Feldman); EPA, A-9; Fixible, A-6;
Greenpeace, A-18; NACAA, A-7; NAFA, A-13
(request submitted by Kent & O'Connor, Inc.);
NPGA, A-5 (on behalf of NPGA and Phillips 66);
RFA, A-4 (request submitted by Downstream
Alternatives, Inc.); UCS, A-15.

#The law firm Eckert Seamans Cherin & Mellott
did not file a written comment.

% Lois E. Bennett, GM; Timothy D. Davis,
Columbia Gas (representing AGA/NGVC); Robert
Graham and Peter Morman, CAS; Marcel L.
Halberstadt, AAMA; Nancy L. Homeister, Ford;
Evan W. johnson, MC-MD {representing NACAA);
Martin S. Karl, Boston Edison; Allen R, Larson,
Esq., Larson and Curry (representing Boston
Edison): Paul McArdle, DOE; Denise McCourt, API;
Patrick O'Connor, Kent & O'Connor (representing
NAFA); Larry D. Osgood, Phillips 66 Propane
Company (representing NPGA); Robert E. Reynelds,
Downstream Alternatives, Inc. (representing RFA);
Glyn Short, AML Lisa A. Stegink, Esq., Neal Gerber
& Eisenberg (representing EMAJ; Jaime C. Steve,
UCS; Lance Watt, Flxible; Ellen S. Young, Esq., Van
Ness Feldman (representing ETC); Kenneth L.

Workshop was held on July 20, 1994, at
the Commission's headquarters and was
conducted as announced in the NPR.3!

D. Post-Workshop Comments and SNFR

In its NPR, the Commission
announced that Workshop participants
would be permitted one week to file
supplemental written comments
addressing concerns raised during the
Workshop.?2 Eight participants elected
to file such comments.? The
Commission also announced that after
reviewing written comments received in
response to the NPR, the Workshop
transcript, and the post-Workshop
comments, it would publish an SNPR.
The SNPR would propose the text of a
labeling rule and allow the public an
opportunity to comment on the revised
labeling proposal.

III. Supplemental Proposed Labeling
Rule

A. Comment Suggestions Beyond
Commission’s Authority Under EPA 92

As noted previously, section 406(a)
directs the Commission to establish
labeling requirements for alternative
fuels and AFVs disclosing cost and
benefit information. Because this
rulemaking proceeding is mandated by
statute, the Commission’s authority is
limited to what is authorized by EPA 92.
Several NPR commenters, however,
suggested regulatory options that
involve matters other than labeling
requirements, alternative fuels or AFVs,
and cost and benefit information (i.e.,
they involve matters beyond section
406(a)’s statutory language). To the
extent that these commenters suggested
labeling requirements beyond that
authorized by section 406(a), the
Commission has tentatively concluded
that it has no authority to propose them.

For example, several commenters
suggested that the Commission require
AFV dealers to have copies of the DOE
brochure available for consumer
inspection and use.** These commenters

Zerafa, EPA. Philip . Harter, Esq., served as the
Workshop’s moderator.

* The NPR announced that the Workshop would
take place over two days, but the participants
concluded discussing the agenda staff had prepared
in one day. As a result, the Workshop's second day
was cancelled. (Tr.), 238.

259 FR 24014, 24023,

U AAMA, AGA/NGVC, Boston Edison, CAS,
EMA, Fixible, NPCA, and RFA.

“ETC, G-24, 6: NAFA, G-20, 3-5; NPGA (Tr.),
188-89. CAS suggested that the Commission require
AFV dealers and conversion companies 1o provide
copies of the DOE package to consumers, and that
consumers acknowledge receipt by signing a
designated sales document. CAS, G-17, 7; (Tr.),
174; (Supp.), G-17, 4. CAS also proposed that the
AFV label advise consumers that a free copy of the
DOE brochure is available from the dealer. CAS
(Supp.), G-17, 4. ETC also suggested, however, that

believed that the Commission could
model such a requirement on an
existing EPA regulation directing
automobile dealers to make available
free copies of EPA’s Gas Mileage Guide
(a booklet comparing the fuel economy
of similarly-sized new automobiles).3s
The Commission believes, however, tha!
such a requirement does not appear to
be reasonably within section 406(a)'s
scope, which is limited to uniform
labeling requirements. In any event, the
Commission notes that EPA’s regulation
was promulgated pursuant to a specific
congressional directive that EPA require
dealers to provide such information to
consumers.?¢ In the absence of a similar
congressional directive, the Commission
believes that such a requirement may he
beyond its authority under EPA 92.37
For similar reasons, the Commission
has also tentatively concluded that
requiring any of the following may
exceed its authority under EPA 92: (1)
Labeling for conventional fueled
vehicles; ** (2) that information on AFV
labels be provided to consumers at the
time an AFV is offered for sale;3? and
(3) that ““all pertinent information” (e.g.,
fuel hazards, tank capacity, refueling or
recharging time, and cruising range) be
disclosed in vehicle owners’ manuals.

B, Labeling Requirements for Alternative
Fuels

1. Scope of the Labeling Requirements
for Alternative Fuels

a. Proposed scope of the rule. As
noted previously, section 406(a) of EPA

dealers would find it in their interest to have thi
DOE brochures available to consumers. ETC (Tr
168.

40 CFR 600.401-77 to 600.407-77 (1993}

3 See 15 U.S.C, 2006(b)(2) (“The EPA
Administrator * * * shall prescribe rules
requiring dealers to make available to prospectiv:
purchasers [fuel economy information] compiled by
the EPA Administrator under paragraph (1).”).

*7The Commission notes, however, that a DO}
official at the Workshop stated that DOE would
consider distributing copies of the information
package to AFV dealerships. DOE (Tr.), 227-28

*# AGA/NGVC, G-8, 11 (requiring disclosures
only for AFVs could unnecessarily raise consumer
concerns about these products).

WNAFA, G-20, 2 ("For example, when a
representative of a conversion company meets with
a consumer to offer to convert a vehicle, the
representative would provide the consimer with
the appropriate information in a format similar 1o
the vehicle label.”). NAFA based this suggestion o1
its concern that consumers would not always be
able to inspect labels prior to acquisition. Id.

MNACAA, H-6, 2. The Commission also belicves
that one suggestion (that it develop an information
bulletin discussing pertinent considerations), while
not beyond its authority, may not be necessary
because of DOE's mandate to complete the same
task. CEC, H-8; 1-2, 6;: NAFA, G-20, 3.
Traditionally, however, the Commission issues
consumer education materials after new rules ar
issued, and that will be considered when this
proceeding is completed.
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92, in part, requires the Commission to

to the greatest extent practicable, for

labeling requirements for three non-
liquid fuels, compressed natural gas
(“CNG"), gaseous hydrogen gas
(“hydrogen”’) and electricity.! Section
406(a) also directs the Commission to
consider labeling requirements for
liquid “alternative fuels.” The
Commission's Fuel Rating Rule,

for liquid alternative fuels that are
similar to the labeling requirements
proposed in the SNPR for non-liquid
alternative fuels. The Fuel Rating Rule's
labeling requirements cover only liquid
alternative fuels. Although that rule
serves a somewhat different purpose,*?
the Commission stated in the NPR that
harmonizing labeling requirements,
when practicable, is appropriate; The
Commission's NPR proposal has the
effect of imposing the same labeling
requirements on both liquid and non-_
liguid alternative fuels.

Nine commenters addressed the scope
of the Commission’s proposals in the
NPR. All of the commenters supported
limiting the scope of this proceeding to
non-liquid alternative fuels because the
Commission's proposal, if adopted,
would impose equal, fuel-neutral
labeling requirements on all alternative
fuels.*¥ No commenters specifically
recommended that the Commission
include in this proceeding alternative
fuels other than the three the
Commission identified.

Based on the comments received, and
the existing similar requirements
imposed by the Commission’s Fuel

hese are the only non-liquid fuels defined as
alternative fuels™ in EPA 92. 42 U.S.C. 13211(2)

1pp. IV 1993),

“The purpose of the EPA 92 amendments to
Title I1 of the Petroleumn Marketing Practices Act,
15U.5.C. 2821-2825, was to give purchasers
information they need to choose the correct type or
grade of fuel for their vehicles, 58 FR 41356.

“APL, G-25, 1-3 (suppgrts expanding the Fuel
Rating Rule's requirements to non-liquid alternative
fuels 1o encourage a fuel-neutral regulatory
scheme); CEC, H-8, 1-6 (supports proposal because
it would result in consistent labeling of all
dlternative fuels); Mobil, G=2, 1-3 (supports
Proposal because it is consistent with Fuel Rating
fulo): NAFA, G-20, 1 (endorses proposal because
It would result in uniform labeling requirements for
'H alternative fuels); NPGA, G-18, 2-3 {extremely
‘mportant all alternative fuels be subject to
#ssentially identical requirements); Phillips 66, G-
15.1 (recommends Futﬂ Rating Rule's labeling
“Juirements be extended to non-liquid alternative
fuels); RFA (Supp.), G5, 1 (supports extension of

urrent labeling requirements for liquid alternative
ficls under the Fuel Rating Rule to gaseous
tliornative fuels); SIGMA, G-23, 1 (generally
Fupports the Commission’s entire proposal with
F*spect to fuel labeling, including its scope); Sun,
i1, 1 (favors proposal because it places equal
2beling requirements on all competing fuels).

establish uniform labeling requirements,

alternative fuels. The NPR proposed fuel

however, contains labeling requirements

Rating Rule for liquid alternative fuels,
the Commission proposes limiting this
proposed rule to the non-liquid
alternative fuels CNG, hydrogen and
electricity. The Commission’s proposal,
ifadopted, would result in equal,
uniform, fuel-neutral labeling
requirements for all alternative fuels.#4
In accordance with section 406(a)’s
directive to review the rule
*“periodically to reflect the most recent
available information,” 45 the
Commission will supplement the list of
covered fuels as DOE designates new
non-liquid fuels as alternative fuels.

b. Description of alternative fuels
proposed to be covered in the final
rule—(1) Compressed natural gas

Natural gas is used as a vehicle fuel
mainly in the form of CNG, although it
also may be used as liquefied natural
gas (“LNG”). CNG is used as an
automotive fuel in spark ignition
engines, and is stored at a pressure up
to 220 atmospheres in heavy, rather
bulky cylinders, which limits its storage
capacity in a vehicle.4

Natural gas consists mainly of
methane, and is widely available in
many parts of the world. Methane-rich
gas also is made by the anaerobic
decomposition of animal waste and
vegetable matter (biogas). Gas
composition is important to natural gas
vehicle users because large amounts of
non-methane hydrocarbons will enrich
the fuel mixture, reduce the octane
number, lead to increased hydrocarbon
emissions, and increase the potential for
engine knock. These variables require
that engine parameters, such as air to
fuel mixture and ignition timing, be
adjusted on the basis of the composition

- of the local natural gas supply.4? Natural

gas composition varies throughout the
country, depending on original
composition and processing. Pipeline
quality natural gas is composed of
several different gases, with methane
typically accounting for 85 percent to 99
percent, with other hydrocarbons such
as ethane, propane, some butanes, and
nitrogen, helium, carbon dioxide, and
trace amounts of hydrogen sulfide,

*4 See API, G-25, 1-3; CEC, H-8, 1-6; Mobil, G-
2, 1-3; NAFA, G20, 1; NPGA, G-18, 2-3; Phillips
66, G-15, 1; RFA (Supp.), G-5, 1; SIGMA, G-23, 1;
Sun, G-1, 1.

42 U.S.C. 13232(a) (Supp. IV 1993).

4" Automotive Fuels Handbook" (1990), by Keith
Owen and Trevor Coley, published by Society of
Automotive Engineers, Inc. (“SAE""), B~34, 454,

41*Introduction to Alternative Fuel Vehicles,"”
prepared by Science Applications International
Corporation for Office of Alternative Fuels, Office
of Transportation Technologies, Conservation and
Renewable Energy, U.S. Department of Energy
(March 2, 1992), NREL Contract No.: XF-1-11107-
1, B-35, 17,

water, and odorants making up the
remainder.*8

The heating value of CNG (i.e., its
energy content) is significantly lower
than that of gasoline.4® But, CNG has
excellent octane properties so that
vehicles can use ﬁigh compression
ratios when CNG is the sole fuel. This
gives improved combustion efficiency.50

CNG refueling transfers natural gas
under pressure and may be set up as
either slow-fill or fast-fill. Slow-fill
generally uses over-night refueling and
requires less costly refueling station
equipment than fast-fill. Fast-fill
refueling time is only slightly longer
than gasoline refueling time,>?

(2) Hydrogen gas. Hydrogen gas can
be produced by electrolysis of water or
from natural gas or coal.?2 Hydrogen
may be used in an internal combustion
engine (“ICE") as a gaseous fuel similar

4 1d., at 16. See also-Standards for Emissions for
Emissions From Natural Gas-Fueled, and Liquefied
Petroleum Gas-Fueled Motor Vehicleés and Motor
Vehicle Engines, and Certification Procedures for
Aftermarket Conversions ("Gaseous Fuels Rule"),
59 FR 48472, 48484 (1994) (given wide range of
natural gas compositions currently available, EPA
proposed very broad specifications for natural gas
certification fuel, which included a range for
methane content of 74 to 98.5 percent, as well as
broad ranges for several other parameters); Society
of Automotive Engineers, “Recommended Practice
for Compressed Natural Gas Vehicle Fuel,” SAE
J1616 (1994), B0, 1 (natural gas is. comprised
chiefly of methane; generally 88 t0°96 malecular
(“mole™) percent); Automotive Fuels Handbook, B~
34, 454 (composition of natural gas somewhat
variable, depending on gas field or biclogical
feedstocks from which it is produced: impurities
include higher hydrocarbons, the heavier of which
usually are removed as condensate, nitrogen,
carbon dioxide, oxygen, and particularly in biogas,
hydrogen sulfide); Compressed Natural Gas
Measurement Issues, by CF. Blazek, J.A. Kinast and
P. Freeman, Institute of Gas Technology (1993), B-
50, 5 (natural gas varies in composition by location
and seasonally); Natural Gas as a Stationary Engine
and Vehicular Fuel, by William E. Liss and William
H. Thrasher, SAE Technical Paper 912364 (1991),
B-51, 44 (natural gas exhibits widely varving
composition which is controlled through procéssing
and separation steps); Alternatives to Tradilional
Transportation Fuels An Overview, Energy
Information Administration, DOE/EIA-0585/0
(1994), B-52, 52 (the variability in the composition
of natural gas can affect its performance as a
transportation fuel); Variability of Natural Gas
Composition in Select Major Metropolitan Areas of
the United States, by W.E. Liss, W.H. Thrasher, G.F,
Steinmetz, P. Chowdiah, and A. Attari, Gas
Research Institute Report No. GRI-92/0123 (1992),
B-53, 14 (indicating that the methane content of
natural gas can vary from 74.5 percent to'98:1
percent).

9 Automotive Fuels Handbook, B-34, 454-55.

50 /d.. at 455 (both research octane numberand
motor octane number about 120). See also
Introduction to Alternative Fuel Vehicles, B35, 19
(research octdne rating is about 130). The fairly high
research octane rating of natural gas makes it
relatively resistant to engine knock. The anti-knock
property is a result of the high ignition temperature,
resistance to “autoignition,” and the relatively low
flame speed of natural gas. Id.

51 Introduction to Alternative Fuel Vehicles, B-
35,17,

52 Automotive Fuels Handbook, B-34, 458.
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to natural gas, or in a fuel cell to power
an electric motor.32 Because it has a
very high flame speed and a wide
ignitability range, it can be used at
extremely lean air-fuel ratios in ICEs.54
The advantages of using hydrogen in a
fuel cell rather than an ICE, on the other
hand, are high efficiency and a vehicle
that has zero emissions.5% By using
either hydrogen or electricity in
vehicles, the emissions occur at the
generating facility and are thereby
centralized and easier to control,
maintain, and monitor.56

Use of hydrogen gas as a fuel for
commercial and private vehicles,
however, remains largely a matter of
research and development. Hydrogen
has been used in the energy sector to
enhance gasoline refining and to fuel
rockets for space travel. The historic
difficulty in using hydrogen as a vehicle
fuel has been how to store it and the
lack of a sufficient infrastructure to
supply the hydrogen in relatively small
volumes.

At the present time, it is not clear
what power system technology is most
suitable for the use of hydrogen and
how much the power system and fuel
storage will add to the cost of vehicles.5?
First, the weight of the storage tank on
the vehicle would be very high if the
fuel was used either in the liquid or
compressed gaseous form. Second,
hydrogen gas is highly explosive when
mixed with air. The use of hydrides,
such as iron-titanium, however, is a
possible way of overcoming these
drawbacks. Hydrogen is adsorbed by the
hydride and can be released by the
application of heat obtained from the
vehicle's exhaust. Although this system
would overcome many of the safety
problems, the range of the vehicle
would be restricted, filling would be
slow, and the cost could be high.58

(3) Electricity. Electric vehicles
("EVs”’) are powered by electricity
stored in a rechargeable battery pack.
Current EVs use lead-acid batteries.
Battery technology is an area of primary
research for EVs, with the goal of

53 “Hydrogen-Fueled Vehicles Technology
Assessment Report,” for California Energy
Commission, by Technology Transition
Corporation, and Center for Electrochemical
Systems and Hydrogen Research, Texas A&M
University (by principal investigators Dr. David
Swan, Assistant Director, Center for
Electrochemical Systems and Hydrogen Research,
and Debbi L. Smith, Manager, Resource
Development and Special Projects, Technology
Transition Corporation), B-36, 1.

54 Automotive Fuels Handbook, B~34, 458.

55 Hydrogen-Fueled Vehicles Technology
Assessment Report, B-36, 1.

s61d.

571d.

58 Automotive Fuels Handbook, B-34, 458.

improving vehicle power and range.
Nickel-iron and sodium-sulfur batteries,
for example, are expected to have
commercial EV applications within the
next decade.>® Use of electric vehicles
currently is limited. Expansion of the
use of EVs will depend to a large extent
on the development of an infrastructure
to supply the electricity to recharge the
vehicle's batteries.

EVs may be produced with or without
an on-board charging system. EVs with
on-board charging systems may be able
to recharge their batteries by connecting
to a standard electrical dispensing
outlet, or may be able to utilize separate
charging equipment, depending on the
on-board charging system. The voltage
required for recharging EV batteries
depends on the battery type. For G-vans,
a 200/250-volt, single phase, 60 amperes
(“amp”), power source is needed. This
voltage range is compatible with the
U.S. standard voltage: 208/240-volt,
single phase, 60 amp.60

Battery charging currently involves
connecting the battery pack to an off-
board charger by plugging a cable into
a socket in the front of the vehicle.6?
After fully charging the batteries,
periodic refresher charges are made to
maintain the batteries in a fully charged
state. Fully discharged batteries can be
recharged in approximately 8 to 10
hours, depending on ambient
temperature. Batteries that are not fully
discharged require less charging time.
Because batteries may be damaged from
leaving them in a discharged state, a
regular charging routine is
recommended. Vehicle range may be
extended throughout the day by
recharging the batteries at a site other
than a regular recharging station. These
“opportunity charges’ require an on-
board charger, which is not currently
included on most EVs.62

The Electric Power Research Institute
(“EPRI") has identified three methods of
EV charging for development,
depending on the range of power levels
anticipated for charging EVs. Level 1
would allow recharging by plugging into
the most common grounded electrical
outlet. Level 2 would require special
equipment dedicated to EV charging

s%Introduction to Alternative Fuel Vehicles, B—
35, 35.

60 ]d., at 36. The G-van is a limited production,
one-ton van produced by Conceptior Industries,
which became available December 1, 1990.
According to Introduction to Alternative Fuels at
34, the G-Van_ is the only EV certified to meet all
U.S. Federal Motor Vehicle Safety Standards
(“FMVSS").

o1 Standard equipment for a charging station
include an off-board charger and circuit breaker. An
AC kwh meter is recommended to monitor power
consumption. Id,, at 36.

92]d,, at 41.

and connection to the electric power
supply. Level 2 is expected to be the
primary method for charging at both
private and public facilities. Level 3
would allow recharge at commercial fast
charge stations in about the same time
it takes to refuel an internal combustion
vehicle.53

Two methods of connecting an EV or
recharging are under development,
conductive and inductive. Conductive
connections are the most widely used
method of connecting electrical sources
and loads. A conductive connection
consists of contacts that join the
electrical conductors at the interface,
such as plugging a lamp cord into a
standard electrical outlet. In an
inductively coupled system, alternating
current power is transferred
magnetically or “induced” between a
primary winding on the supply side to
a secondary winding on the vehicle side
of the interface. Thus, there is no direct
contact through which electrical power
flows.64

2. Comments on Disclosures Proposed
in NPR

The Commission proposed in the NPR
that retailers of non-liquid alternative
fuels post standard labels identifying
the commonly used names of those fuels
on public fuel dispensers (including
electrical dispensing units and
recharging stations used to recharge EV
batteries).%5 The Commission also
proposed requiring disclosure of the
gaseous fuel’s principal component and
permitting disclosure of other
components, expressed as minimum
percentages.®® The Commission's
proposal recognized that electricity used
for recharging EV batteries might need
to be subject to different labeling
disclosures, and solicited comment on
whether a different measure of content
(e.g., requiring disclosure of voltage for
electricity) would be more
appropriate.b7

83*Electric Vehicle Charging Systems: Executive
Summary"' {undated draft), Electric Power Research
Institute (“EPRI"), submitted to Neil Blickman,
FTC, on August 30, 1994, by W.1. Whiddon &
Associates, Inc., B—49, 1-2.

641d., at 2.

U559 FR 24014. 24018,

- %6 1d. CNG vehicle fuel is composed primarily of
methane with small percentages of ethane, propane,
butane, nitrogen, helium, carbon dioxide and
hydrogen sulfide. Hydrogen vehicle fuel is
composed primarily of hydrogen, with very small
percentages of water, oxygen, and nitrogen. See
sections TH.B.1.b (1) and (2) supra.

7 Unlike the other alternative fuels, the
electricity used to recharge the batteries that power
electric vehicles is not dispensed from a
conventional fuel pump. 1t is dispensed from an
electrical dispenser or recharging station and
produces different physical effects depending on
the type of dispenser or charging equipment
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Under the proposal, the labels would
be placed conspicuously in full view of
consumers (i.e., ultimate purchasers)
and as near as reasonably practical to
the fuel’s unit price disclosure. These
proposals are analogous to provisions in
the Fuel Rating Rule pertaining to liquid
alternative fuels.®® The Commission
proposed this simple labeling
requirement for fuel dispensers after
considering how it might best balance
consumers' needs for useful and timely
cost and benefit information with the
problems associated with displaying
such information in a simple label
format.

Twenty-three commenters addressed
the issues raised in the NPR. None
opposed the Commission's proposals as
a whole. Nine commenters generally
supported the Commission’s proposals
in their entirety because; if adopted,
they would be consistent with the Fuel
Rating Rule’s requirements for liquid
alternative fuels, and they would assist
consumers in identifying the proper fuel
for their vehicles.®? Three commenters
also supported the Commission’s
proposals by stating specifically that the
fuel dispenser label should identify the
fuel in a standardized format to direct
consumers to the correct fuel
dispensers.”0 These and other suggested
labeling disclosures are discussed in
more detail in sections II1.B.3 and 4

nfra.

3. Label Disclosures Proposed for Final
Rule

Based on the comments received and
the requirements of section 406(a) of
EPA 92, for the fuél labeling
requirement the. Commission proposes
that retailers of the non-liquid
alternative fuels CNG, hydrogen and
electricity post standard labels
identifying the commonly used names
ofthose fuels on public fuel dispensers
(including electric dispensers used to
recharge batteries in electric vehicles).71
The labels would be placed
conspicuously in full view of consumers
and as near as reasonably practical to
the fuel’s unit price.
thrangh which it is dispensed. See section
lILB.1.b(3) supra. Therefore. the Commission
recognized that electricity used as a vehicle fuel

light have to be rated in accordance with the
acteristics of the specific electrical dispenser or
recharging station.

*"16 CFR 306.10(b)(1), 306.10(f) (1994).

"API, G~25, 1-3; EIA/EEU-ISD, H-2, 1; Mobil,
(-2, 1-3; NAFA, G-20. 1; NPGA, G-18, 2-3;
Phillips 66, G-15, 1; RFA, G-5, 2~3, (Supp.), G-5;
1: SIGMA, G-23, 1; Sun, G-1, 1-2.

.. "DOE. H-10, 2-4; RFA, G-5, 2-3, (Tr.), 28, 38;
Phomas BB, G-10, 1. See also AAMA (Tr.), 37, 62
(fuel dispenser label should identify the fuel).

' See §§309.1(q) and 309.15 of the text of the

proposed rule in section X1 infra.

With respect to CNG and hydrogen,
the Commission also proposes requiring
disclosure of the fuel’s principal
component and permitting disclosure of
other components, expressed as
minimum molecular percentages
(““minimum mole percent').72 These
proposals are analogous to provisions in
the Fuel Rating Rule pertaining to liquid
alternative fuels.”® Most of the
commenters addressing these issues
stated they supported such proposals
because, if adopted, they would be
consistent with the Fuel Rating Rule’s
requirements for liquid alternative fuels,
and they would assist consumers in
identifying the proper fuel for their
vehicles. Therefore, all alternative fuels
marketed to consumers would be
subject to consistent requirements.”

As mentioned, the principal
component of the vehicle fuel CNG is
methane, and the principal component
of hydrogen is hydrogen. Several
commenters specifically concurred with
the Commission’s proposal to require

72 Id. See also section 1.B.5.b(1) infra. The unit
of the amount of a substance is defined under the
international system of units to be the amount of
substance of a system that contains as many
elementary entities as there are atoms in 0.012
kilogram of carbon 12. When the mole is used, the
elementary entities must be specified and may be
atoms, molecules, ions, electrons, other particles, or
specified groups of such particles. “The
International System of Units (SI)," NIST Special
Publication 330 (1991 edition), August 1991, U.S.
Department of Commerce, National Institute of
Standards and Technology (hereinafter cited as
“NIST Publication 330"), B-43, 4-5.

7416 CFR 306.10(b}(1) and 306.10(f) (1994).

73 API, G-25, 1-3 (until a private voluntary,
consensus standards organization develops
specifications for alternative fuels, additional
disclosure requirements are inappropriate; expand
Fuel Rating Rule to cover non-liquid alternative
fuels to encourage fuel-neutral regulatory scheme:
and labeling of principal component may provide
useful information to consumers); EIA/EEU-ISD, H~
2, 1 (expressed general support for the proposed
rule); Mobil, G-2, 1-3 (the proposed label is
consistent with the Fuel Rating Rule, and no other
disclosures should be required, but allowing
disclosure of components other than the fuel’s
principal component, without restrictions, could
result in consumer misinformation); NAFA, G-20,

1 (endorses a uniform labeling requirement for
alternative fuels); NPGA, G-18, 2-3 (extremely
important that all alternative fuels be subject to
essentially identical requirements, and the
Commission’s proposal is sufficient under the
statutory requirements), (Tr.) 48-49 (issue is how to
get the consumer to the correct pump, and in that
respect. the orange labels for liquid alternative fuels
do an effective job); Phillips 66, G-15, 1; RFA, G-
5, 2-3 (the benelfit of providing additional
information beyond that proposed is not well
established), (Tr.), 28, 31, 38, (Supp.), G-5, 1 (the
current labeling requirements for alternative fuels
under the Fuel Rating Rule are adequate and the
same labeling requirements should be extended to
gaseous fuels): SIGMA, G-23, 1 (supports the
proposed requirements and urges the Commission
to adopt the proposed rule without change); Sun,
G-1, 1-2 (agrees with the Commission’s proposal ta
extend the Fuel Rating Rule labeling requirements
to non-liquid alternative fuels thereby placing equal
regulatory requirements on all zlternative fuels).

disclosure of the minimum methane
content of CNG to assist consumers in
purchasing CNG that satisfies
requirements specified by engine
manufacturers to meet performance and
emissions certification levels.”s The
Commission also notes that commenters
and other technical sources indicate that
because natural gas composition varies
throughout the country, its methane
content can vary from 85 percent to 99
percent.’d Methane content is important
because CNG with too low a methane
content will not meet manufacturers’
requirements for CNG vehicle engines.
Because CNG exists with too low a
methane content to be used as a
vehicular fuel,”” requiring disclosure of
the minimum methane content will help
ensure that non-vehicular CNG is not
inadvertently sold for vehicular
purposes. Although CNG sold as a
vehicle fuel should always meet
minimum vehicle needs, information
about minimum methane content can
help assure consumers that the CNG
they are purchasing will meet their
engines' needs. The Commission’s
proposed labeling approach for CNG
and hydrogen provides a basic measure
of fuel quality and, used in conjunction
with the owner's manual containing the
vehicle manufacturer’s fuel
recommendations, it provides
consumers with the information
necessary to select the fuel on which
their vehicle has been designed to
perfarm.78

With respect to public electric vehicle
fuel dispensing systems, the
commenters recommended that the
Commission require disclosure of the
minimum operating parameters that are
necessary to protect the consumer
operating the equipment, the vehicle
whose batteries are being charged, as
well as the charging equipment. Several
commenters suggested these parameters
include disclosure of the voltage at
which electrical power is supplied by

S AAMA (Tr.), 37, 62 (label should identify the
fuel), 81 (at this time a minimum methane content
disclosure is appropriate); Flxible (Tr.), 74, (Supp.),
G-12, 2 (dispensers for CNG should be labeled with
the minimum methane content due to the
requirements dictated by some engine
manufacturers to meet performance and emissions
certification levels); RFA, G-5, 3; Sun, G-1, 1.

76 See note supra.

77 See Flxible (Tr.), 74-77.

78 Although at present CNG vehicles apparently
are designed to run on the broad range of methane
content in available vehicle CNG, in the future
manufacturers may design vehicles favoring
specific, higher methane contents. If so, producers
and marketers will have the flexibility to develop
and blend fuels appropriate for those specifications
as well as perhaps location and climate, and
retailers will have the flexibility to adjust fuel
dispenser labels accordingly, if they chose to do so
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electric charging equipment.” Two
commenters suggested that the electric
recharging station label include the
maximum current in amperes that can
be delivered,® and two recommended
that the label indicate whether the
charging equipment supplies alternating
or direct current.®! Another commenter
stated that because there are two
distinct charging technologies, the label
should indicate whether the unitis a
conductive charger (a plug on a cord) or
an inductive charger (a paddle in a port
system).®2 Two commenters indicated
that the label should disclose the
kilowatt capacity of the charging
equipment to tell consumers how
quickly their vehicles could recharge.®?

The commenters indicated that the
proposed disclosures would be useful in
assisting consumers to locate electric
fuel dispensers that are compatible with
the consumers’ vehicles, and to
determine how quickly their vehicles’
batteries would recharge. Accordingly,
the Commission proposes requiring
several brief disclosures on labels on
public electri¢ vehicle fuel dispensing
systems (i.e, electric charging system
equipment and electrical energy
dispensing systems).8¢ The proposed
rule would require that labels on public
electric vehicle fuel dispenser systems
include, in addition to the commonly
used name of the fuel (e.g., electricity),
kilowatt capacity, voltage, current
(either AC or DC), amperes and type of
charger (either conductive or
inductive).8s

The proposed requirements for CNG,
hydrogen and electricity thus would
provide consumers with the most
important pieces of information needed
when refueling: Fuel type and
composition (or, for electricity, other
relevant parameters). Although in the
absence of such requirements sellers
could be expected to identify the fuels
sold, they may notdosoina
standardized format that assists
consumers in identifying the proper fuel
quickly. Furthermore, it is uncertain
whether they would provide
information regarding the precise
composition of the fuels, or relevant
parameters of the EV fuel dispenser.

In addition, the Commission has
concluded that other comparative

™ AAMA (Tr.), 91-92; Boston Edison, G-26; 5-6,
(Tr.), 88-91, 93-95, 100; CEC, H~8, 1-6: DOE, H-
10, 2-4; Mobile, G-2, 3.

% Mobil, G-2, 3: CEC, H-8, 1-6.

81 Boston Edison (Tr.), 80; CEC, H-8. 1-6.

*2 Boston Edison (Tr.), 88,

5 Boston Edison (Tr.), 90; RFA (Supp.), G-5, 1.

54 See §309.1(j), (1), and (m) of the text of the
proposed labeling rule in section X1 infra.

85 See §§ 309.1(q)(2) and 309.15 of the text of the
proposed rule in section XI infra.

information on the fuel dispenser, as
discussed in section I11.B.4 infra, is
unlikely to be necessary in most
instances. For consumers with
dedicated AFVs (i.e., vehicles capable of
operating on only one fuel), the
selection process between competing
fuels is concluded once an AFV is
acquired. Consumers driving dual or
flexible fueled vehicles (i.e., vehicles
capable of being powered both by a
conventional and an alternative fuel)
will be limited to purchasing fuels
meeting their engines' requirements
(one being gasoline, with which
consumers are already familiar and
which is already labeled with pertinent
information). Thus, providing
consumers with other information
comparing various types of alternative
fuels is best done prior to the time the
vehicle is acquired.

Further, excluding other, less
important information avoids
information overload. In contrast to
vehicle purchases, consumers' fuel
purchases typically occur in a quick
transaction. In a report to Congress
assessing the need for a uniform
national label on fuel pumps, the
Commission noted that time constraints
may affect how consumers read,
understand, and use information.*®
Indeed, “studies show that less accurate
information processing occurs under
time constraints; test subjects focus on
fewer pieces of information and unduly
emphasize negative information.' 87
Simplicity therefore is an even greater
consideration in the labeling of fuels
than in the labeling of AFVs.

4. Label Disclosures Considered But Not
Proposed for Final Rule

In formulating its labeling proposals
in this notice, the Commission, as
required, sought to reconcile several
competing concerns. As noted
previously, EPA 92 directs the
Commission to develop uniform labels
disclosing appropriate cost and benefit
information. However, in determining
what information is appropriate, it must
consider the problems associated with
developing and publishing such
information on simple labels. Given this
context, and after considering the
comments, the Commission has
considered and rejected several
alternative disclosures for dispenser
labels suggested by the commenters.

a. Octane rating. Four commenters
addressed whether the Commission
should require, or allow, posting of

%6 Federal Trade Commission, Study Of A
Uniform National Label For Devices That Dispense
Automotive Fuels to Consumers (1993), at 29.

571d., at 29 n.152,

octane ratings for non-liquid alternative
fuels. Nebraska EO recommended that
the Commission require disclosure of an
octane number for spark ignition ora
cetane number for compression ignition
fuels.®® NACAA supported requiring
disclosure of octane rating if alternative
fuels are available in different grades.*
AGA/NGVC did not recommend that the
Commission require disclosure of
octane rating, but suggested that the
Commission clarify that fuel retailers
have the option of disclosing a fuel's
minimum octane rating as an “‘other
component.” % AGA/NGVC stated that,
although octane levels for natural gas
are not likely to vary at different
retailers, the octane rating of natural gas
is a valuable component that allows
manufacturers to optimize dedicated
vehicles to run more efficiently. AGA/
NGVC asserted, therefore, that providing
consumers with octane information
highlights the advantages of natural gas
and gives them a basis for comparing its
qualities with other fuels. NPGA,
however, suggested that it would not be
appropriate for the Commission to
require the posting of octane ratings for
CNG, hydrogen or electricity. NPGA
commented that there are no standards
for determining the octane ratings of
these fuels, and presently these fuels are
not being developed to be available in
different grades at a station.!

The Commission’s Fuel Rating Rule
requires disclosure on fuel pumps of
gasoline’s octane rating, which is a
measure of how well the gasoline resists
engine knocking. The octane rating
needed to prevent knocking varies with
the engine’s compression ratio, and
different engines may require gasoline
with different octane ratings: The Fuel
Rating Rule is designed to enable
consumers to buy gasoline with an
octane rating high enough to prevent
engine knock, and to help consumers
avoid “‘octane overbuying” or buying
gasoline with an octane higher than
needed to prevent engine knock.

When it conducted the rulemaking
proceeding to add pump posting
requirements for liquid alternative fuels
to the Fuel Rating Rule, the Commission |8
noted that, unlike gasoline, the physical
and chemical properties of each liquid
alternative fuel may not vary
substantially.®2 The Commission also
observed that it expected that engines
designed for alternative fueled vehicles
would be designed to use fixed-octane
alternative fuels without engine knock.

* Nebraska EQ, H-9, 1.

¥ NACAA, H-6, 1-2,

% AGA/NGVC, G=6,5-6.

Y1 Phillips 66/NPGA [Tr.), 49-50.
Y258 FR 16464, 16469,
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The Commigsion further stated that
there might be practical problems in
implementing a reliable octane
certification and posting program for
alternative liquid automotive fuels,
because of the lack of a standardized,
such as an ASTM-approved, test method
for determining octane ratings of such
fuels.93 Finally, the Commission
expressed concern that the posting of
high octane ratings associated wit
alternative liquid automotive fuels may
contribute to the misperception that
high-octane gasoline always is best for
vehicles, and thereby aggravate existing
gasoline octane overbuying.94

After considering the comments
submitted in this proceeding, as well as
the comments submitted in the liquid
alternative fuel amendment proceeding
(which the Commission finds are
relevant to this proceeding),?s the
Commission has determined not to
propose requiring the posting of octane
ratings for CNG and hydrogen. The
Commission has concluded that, unlike
octane ratings for gasoline, there
appears to be little orno benefit to
disclosing octane ratings for alternative
fuels at this time. Octane ratings for
alternative fuels are high enough to
avoid engine knock problems in
vehicles designed to use alternative
fuels, and, such ratings do not provide
information relevant to vehicle
performance of alternative fueled
vehicles. In addition, the octane ratings
of a given type of alternative fuel would
not vary significantly.96 -

In contrast, there are significant
disadvantages to requiring octane
posting and certification for alternative
fuels. In particular, the Commission is
reluctant to require a disclosure that
might mislead consumers about the
significance of the high octane ratings of
alternative fuels, which exceed the
octane ratings of gasoline. Such a
disclosure also might cause consumers
to believe that gasoline and alternative
fuels are interchangeable, or that
different alternative fuels are
interchangeable with one another.
Further, it also might foster consumer
misperceptions that higher octane
necessarily signifies higher quality and
better performance.®?

b. Comparative information based
upon BTUs or gasoline-gallon-
equivalents. As an alternative to the
Commission’s proposal, three
commenters, Unocal, PCC and DOE,
suggested that the Commission require

"d.

%41d. at 16470.

“ See 58 FR 41356, 41361.

9% P(;\illips 66/NPGA (Tr.), 49-50.
71d. 1

the use of alternative fuel labels that
advise consumers of the price of an
alternative fuel and the quantity of the
alternative fuel dispensed in terms of
gasoline-gallon-equivalent (“GGE”)
units based on the energy contents of
the alternative fuels.?8 According to the
commenters, such a disclosure would
allow consumers to compare the cost of
an alternative fuel to that of gasoline
using a common energy unit.

However, seven commenters
suggested that such comparative cost -
data is not conducive to fuel labeling
and is more a dispenser equipment
metering and fuel marketing issue.%
The commenters also indicated that
Commission requirements to disclose
comparative cost data in terms of the
energy contents of alternative fuels may
not be necessary if the weights and
measures organizations accept, as a
method of sale, measurement of
alternative fuels in terms of gasoline-
gallon-equivalents.

Indeed, the Commission notes that the
National Conference on Weights and
Measures (“NCWM"), a consensus
standards-writing organization for state
and local regulatory agencies, at its
recent annual meeting, adopted for
national use the GGE as a method of sale
for CNG sold as an engine fuel 100
According to the NCWM, the GGE is
defined as 5.660 pounds of CNG.
(Consumers would not purchase one
gallon of CNG, but would receive 5.660
pounds of CNG with the approximate
equivalent energy of a gallon of
gasoline.).

CNG dispensers, therefore, will likely
display three items’of information: (1)
Total sale price for the CNG in dollars,
e.g., $3.75, (2) amount of CNG in GGE
in this sale, e.g., 5.00, and (3) unit price
per GGE in dollars/GGE, e.g., $0.749. A
NCWM approved dispenser label also
would state, “1 Gasoline Gallon
Equivalent is Equal to 5.66 lbs. of
Natural Gas. This quantity of Natural
Gas delivers approximately the same
amount of energy to your vehicle as a
typical gallon of gasoline.”

%8 DOE, H-10, 2—4; PCC, G-22, 1, 3; Unocal, G-
9, 2.

2 AGA/NGVC, G-6, 3, 5-6, (Tr.), 44, 59; API, G-
25, 1-3 (commercial information that enables the
consumer to evaluate the costs of an alternative fuel
purchase will be displayed on the dispenser); DOE
(Tr.). 53 (GGE is more a metering issue); ETC (Tr.),
41; Mobil, G-2, 1-2; NACAA (Tr.), 39 (information
relalin? to the sale of fuels by gasoline-gallon-
equivalents is more a metering and marketing
issue); RFA (Tr.), 57. .

100 See Program and Committee Reports for the
National Conference on Weights and Measures 79th
Annual Meeting, July 17-21, 1994, B-37; and
Brickencamp, Method of Sale for CNG Paves Way
to Greater Public Acceptance, Nal. Gas Fuels, Sept,
1994, B-47, 47. .

After considering the comments
received, and the NCWM's recent
action, the Commission has determined
not to propose GGE disclosures. Such
information is not conducive to keeping
the fuel label simple as required by EPA
92. Further, NCWM's action indicates
this information is more an equipment
metering issue that is more properly
addressed by weights and measures
organizations. Commission required
disclosures would be unnecessary and
duplicative, especially in connection
with the sale of CNG. Moreover, if
national conversion factors for the GGE
of other alternative fuels are defined in
the future, then it is likely that weights
and measures authorities will issue
requirements to enable the sale of those
fuels in energy equivalencies. Further,
there is no evidence on the record to
suggest that the Commission could
define the GGE of fuels other than CNG
at this time.

On a related point, Boston Edison
stated that comparisons based upon
GGEs are less accurate than those based

‘upon fuel neutral British thermal units

(*Btus’").191 However, two commenters
specifically opposed a requirement that
fuel dispenser labels identify the
heating value or energy content of a fuel
expressed in Btus. AGA stated that a Btu
disclosure would be practically
meaningless to consumers,192 and
NPGA stated that a Btu rating might be
useful to consumers only when
choosing a new vehicle or deciding
whether to convert an existing vehicle
to an alternative fuel, but not when
refueling, 103

After considering the record, the
Commission has decided not to propose
requiring that fuel dispenser labels
identify the fuels’ heating values.
Instead of helping consumers make
informed purchasing decisions, this
option might instead confuse or mislead
consumers. The energy content of a fuel,
as measured by its Btu rating, is an
imprecise gauge of that fuel’s actual fuel
economy. Driving range and fuel
economy are the function of many
variables (e.g., engine design, engine
efficiency, driving habits), and not
simply the energy content of a fuel. As
a result, Btu ratings do not always
accurately reflect actual fuel economy.
In addition, because the heating values
of the alternative fuels are less than the
heating value of gasoline, labels based
on heating values might encourage
consumers to purchase gasoline,
because such labels might suggest

101 Boston Edison, G-26, 5-6.
102 AGA/NGVC (Tr.), 24.
103 Phillips 66/NPGA (Tt.), 50.
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alternative fuels are less efficient than
gasoline:

Finally, the Commission notes that
the BTU content of alternative fuels is
largely determined by their chemical
content. Thus, disclosure of the
percentage content of the principal
component provides the energy content
information that consumers need to
make fuel cost comparisons. For
example, if a consumer knows the price
per gallon of M-85 and the miles-per-
gallon a vehicle can achieve on M-85,
then he can calculate the fuel cost per
mile. Similarly, if a consumer knows the
price per cubic foot of CNG consisting
of 90 percent methane and the miles-
per-cubic foot achievable with that fuel,
he can calculate the fuel cost per mile.

¢. Performance effects (cruising
range). One commenter suggested that
fuel dispenser labels advise consumers
that the cruising range of the yehicle
when running on an alternative fuel will
be less than when the vehicle is running
on gasoline due to the alternative fuel's
lower energy content.1%4 However, two
commenters stated that information
relating to the vehicle's cruising range is
not appropriate for a dispenser label.105
Phillips 66/NPGA further commented
that cruising range is not necessarily
less when operating on an alternative
fuel, such as propane.106

After considering the comments, the
Commission has determined that a
general statement on a fuel dispenser
label relating to cruising range would
not provide sufficient comparative
information to consumers to enable
them to make reasonable purchasing
choices and comparisons between fuels
of the same type. However, the
Commission recognizes that information
relating to cruising range would be
useful to consumers when choosing a
vehicle or deciding whether to convert
an existing vehicle to an alternative fuel.
Therefore, the Commission has
tentatively determined that information
relating to cruising range would be
appropriate on labels it is proposing for
covered AFVs, as discussed in section
111.C infra.

d. Meets material specifications.
Several commenters pointed out the
need for fuel specifications for all
alternative fuels.197 To expedite the
establishment of such national
specifications, AMI recommended that
the fuel dispenser labels guarantee

W04 PCC, G-22,1, 3.

105 AGA/NGVC (Tr.), 37::Phillips 66/NPGA (Tr.),
50-51.

106 Phillips 66/NPGA (T1.),.50.

107 AAMA{Tr.), 29; AMI, G=3, 1; API, G-25, 1-
3, (Tr.), 28, 77; EMA, G-21, 8-9, (Supp.), 1-2;
Flxible (Tr.), 76; NAFA (Tr.), 24; RFA{Tr.), 38;
Thomas BB, G-10, 1.

delivery of alternative fuels meeting
specifications defined by the California
Air Resources Board in 1993,108 until
national standards are in place. AMI
stated that without specifications,
neither emission benefits nor engine
performance can be reliably determined,
to the ultimate detriment of the
consumer.1¢® Another commenter,
however, specifically stated that
California’s fuel specifications may not
be practical for the rest of the
country.110

During its rulemaking proceeding to
establish automotive fuel ratings for the
liquid alternative fuels, the Commission
also considered this type of labeling
approach, and whether it would be
feasible to assist consumers in making
choices and comparisons between
alternative fuels.11? Most commenters in
that proceeding supported a fuel
labeling approach based on
specifications, but only if it was based
on consensus fuel standards or
specifications. Under this approach,
disclosure of a particular fuel descriptor
would indicate that the fuel meets
technical material specifications
established by a recognized standards-
setting organization. Standards
established under a consensus process
would have the advantage of being
developed with input from and
approval of engine manufacturers, fuel
suppliers, users, and regulators. The use
of label descriptors based on standard
specifications would benefit consumers
because they could determine easily
whether alternative fuels marketed
under the descriptors were compatible
with the original vehicle equipment
manufacturer’s requirements. In
addition, this-approach would allow an
alternative liquid automotive fuel
supplier to improve the fuel beyond the
minimum specifications and promote
the improved fuel over those of its
competitors.

As anticipated by the Commission,
however, the primary objection in the
liquid alternative fuels proceeding to
this option was that neither the
American Society for Testing and

108 Sge Speeifications for Compressed Natural
Gas, Title 13, California Code of Regulations,

§ 2292.5 (1993), B-41; Specifications for Hydrogen,
Title 13, California Code of Regulations, section
2292.7 (1993), B—42.

109 AMI, G-3, 1.

MOAAMA (Tr.), 29.

11158 FR 41356, 41364, 41365. In the Alternative
Fuel Rule proceeding, several commenters also
opposed Commission adoption of alternative fuel
specifications developed by the California Air
Resources Board, because they were not developed
by.a tonsensus process, were technically flawed,
and were developed for California’s particular
needs and, therefore, could be overly restrictive for
other parts of the country. /d.

Materials (““ASTM’') nor any other
consensus standards-setting
organization had developed and
adopted specifications and standards for
most of the alternative automotive fuels
(the exception being liquefied
petroleum gas for which ASTM has
developed a standard). One commenter
in the current proceeding specifically
noted that ASTM has not developed a
standard for CNG.*2 But, another
commenter stated that the Society of
Automotive Engineers has established a
“recommended practice” for CNG called
J1616.113 Recommended practice SAE
J1616 was issued as a guide to address
the composition of natural gas used as
an automotive fuel, not as a standard for
CNG. The guide states it anticipates that
a CNG standard will evolve, but
emphasizes that experience and more
technical knowledge are needed.114

Disclosure of a fuel descriptor based
on accepted and approved fuel
specifications and standards could
provide meaningful comparative
information to consumers relating to the
quality of the fuel they are purchasing,
After considering the comments in this
proceeding, however, and in light of the
conclusions reached by the Commission
in the liquid alternative fuel proceeding,
the Commission finds that adequate,
generally accepted standards and
specifications suitable for nationwide
use do not presently exist for most
alternative fuels, and specifically do not
exist for CNG or hydrogen. Further, the
Commission has an insufficient record
and basis on which to adopt California’s
standards for alternative vehicle fuels.
Therefore, the Commission has
determined notto propose that fuel
dispenser labels guarantee the delivery
of fuels meeting California’s
specifications:

The Commission continues to favor
the development of specifications and
standards that define alternative fuels
by a consensus standards-setting
organization, such as ASTM, or by a
government agency with appropriate
engineering and technical expertise to
set such specifications and standards for
nationwide use. This would permit
participation by affected parties such as
alternative fuel producers and
providers, engine manufacturers,
regulators, consumers, and
organizations or government agencies
with pertinent technical expertise. It
also would provide a mechanism for
evaluating proposed test methods and

M2API(Tr.), 77.

NIAGA/NGVE (Tr.), 24.

114 Society of Automotive Engineers;
“Recommended Practice for Compressed Natural
Gas Vehicle Fuel," SAE [1616, B—40, 18,
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procedures necessary to determine
compliance with the standards.

e. Environmental benefits (emissions).
AMI suggested that the fuel dispenser
label indicate the environmental
henefits of alternative fuels.!'s
Specifically, AMI suggested that the
Commission require disclosure of a
generic statement on alternative fuel
labels such as: “Use of this fuel can
result in significant reductions in
exhaust pollutants compared with an
equivalent gasoline powered vehicle.”
Phillips 66/NPGA commented,
however, that such a statement would
not particularly assist consumers in
making a fuel purchasing décision at the
dispenser.116

After considering the comments, the
Commission has determined that
including such a generic statement on
the fuel dispenser label would not
provide sufficient information to assist
consumers in making choices and
comparisons. However, the Commission
recognizes that information relating to
emissions and the environmental
benefits of alternative fuels would be
useful to consumers when choosing an
alternatively fueled vehicle or deciding
whether to convert an existing vehicle
to an alternative fuel. Therefore, the
Commission has tentatively determined
that information relating to emissions
would be appropriate on the labels it is
proposing for covered AFVs, as
discussed in section III.C infra.

f. Pressure. For safety reasons, two
commenters recommended that CNG
fuel dispensers display the fueling
pressure, either 2,400, 3,000 or 3,600
P.S.I. (pounds per square inch) so that
dispenser fueling pressure is compatible
with CNG vehicle tank storage
pressure.''? For example, fueling a 2,400
P.S.I. vehicle tank from a 3,600 P.S.I.
fueling dispenser could result in severe
damage to a fueling system, as well as
personal injury if an explosion
occurred. Two commenters, however,
indicated that fueling pressure is a
safety issue that has been addressed by
the industry in designing dispensers.
Therefore, this information is
unnecessary on a CNG dispenser
label. 118 &

In developing this proposal, the
Commission considered whether
including fueling pressure on CNG
dispenser labels would provide timely
comparative information to consumers
in light of the independent steps the
industry has taken to address this issue.

"5 AML G-3, 2.
"¢ Phillips 66/NPGA (Tr.), 51,
'"Fixible (Supp.), G-12, 2; Thomas BB, G-10; 1.

""" Phillips 66/NPGA (Tr.), 51; AGA/NGVC (Tr.),
103-104.

The commenters indicated that the
industry has developed pressure coded
standard dispenser/vehicle CNG
connectors so that consumers will not
be able to overfuel a low pressure
vehicle from a high pressure
dispenser.!!® Further, the use of
standard CNG vehicle fueling
connectors complying with the ANSI/
AGA NGV1 specification is required at
public dispensing points by National
Fire Protection Association safety
standard 52 (“NFPA 52"), which is a
fire code adopted by most, if not all,
states.'?? Accordingly, the Commission
has determined that a proposal
requiring the disclosure of fueling
pressure on CNG dispenser labels is
unnecessary at this time. Further, the
proposed rule would require that labels
for new and used covered AFVs include
standard statements informing
consumers that they can obtain vehicle
safety information by calling the toll-
free telephone number for DOT/
NHTSA's Auto Safety Hotline, as
discussed in section IIL.C infra.

g. Safety warnings. Several
commenters focused on safety issues.!?!
NACAA stated, for example, that the
labels should note any hazards or
cautions to prevent damage to
automotive engines.!22 Nebraska EO
commented that labels should include a
cautionary note that this and all fuels
are hazardous.!?3

The Commission has considered
whether including a safety warning
statement on a fuel dispenser label
would help consumers make reasonable
fuel choices and comparisons. The
Commission notes, however, that safety
standards for operation of motor vehicle
fuel-dispensing stations are covered by
the Uniform Fire Code.'24 Further, to

119 See ANSI/AGA NGV1-1994 American
National Standard For Compressed Natural Gas
Vehicle (NGV) Fueling Connection Davices,
attached to AGA/NGVC's comment, G-6.

120 ANSI/NFPA 52 Compressed Natural Gas
(CNG) Vehicular Fuel Systems, 1992, B-39. See also
Stookey, An Analysis of the 1994 Uniform Fire
Code Requirements for CNG Fuel Stations, Nat. Gas
Fuels, June 1994, at 27-30, B—48.

121 E.g., Thomas BB, G-10, 1.

122 NACAA, H-6, 1-2.

123 Nebraska EO, H-9, 1.

124 For example, in July 1993, the voting
membership of the Uniform Fire Code (“UFC”) and
Uniform Fire Code Standards adopted new
regulations for the design, construction and
operation of CNG motor vehicle fuel-dispensing
stations. The minimum requirements are primarily
based on the requirements of NFPA 52, “*Standard
for CNG Vehicular Fueling Systems,” 1992 edition.
The Uniform Fire Code (which is a democratic code
development organization whose membership
includes fire and building officials, design
professionals, equipment méanufacturers and trade
organizations) and the Uniform Fire Code Standards
are a model code that provides minimum design
requirements for building and site fire protection,

some extent, the proposed fuel labeling
requirements, particularly those for EV
public dispenser systems, implicitly
consider safety issues for refueling by
directing consumers to the proper fuel
dispenser. Beyond this (and fire code
requirements that are already in place),
consumers considering the purchase of
AFVs may find safety information more
pertinent when purchasing an AFV.
Accordingly, the Commission has
determined that rather than propose that
safety disclosures appear on fuel
dispenser labels, it will propose
requiring a reference to DOE’s cansumer
information brochure and NHTSA’s
Vehicle Safety Hotline on labels for
covered AFVs, as discussed in section
I11.C infra. Consequently, the
Commission anticipates that a
marketer’s refueling instructions,
whether appearing in an AFV owner’s
manual or on the fuel dispenser, would
discuss or incorporate relevant safety
measures, However, if in the future
information becomes available
demonstrating a need for'the
Commission to require safety-related
disclosures on the dispenser labels, the
Commission can consider it during its
periodic review of the Rule.

h. Refueling instructions. One
commenter recommended that fuel
dispenser labels include appropriate
refueling instructions.!?s As a marketing
issue, however, alternative fuel
marketers will want to display refueling
instructions for consumers on
alternative fuel dispensers prominently
as is done now on gasoline dispensers.
Thus, the Commission believes that it is
unnecessary to include refueling
instructions on fuel dispenser labels.
Such instructions may vary by fuel and
may exceed the constraints of a simple
label format. Accordingly, the
Commission has determined not to
propose requiring that refueling
instructions appear on fuel dispenser
labels for the non-liquid alternative
fuels,

i. Wobbe number. Two commenters
stated that for CNG, two primary factors
that describe the general characteristics
of natural gas are the methane content
and the Wobbe number.'26 According to
RFA, the Wobbe number is a measure of
the fuel energy flow rate through a fixed

the safe storage and use of hazardous materials,
general fire and life safety requirements and
maintenance requirements for the fire safety and
fire protection designs of the Uniform Building
Code. Article 52 of the 1994 Uniform Fire Code
addresses the design, construction, commissioning
and operation of all motor vehicle fuel-dispensing
stations. See Stookey, An Analysis of the 1994
Uniform Fire Code Requirements for CNG Fuel
Stations, Nat. Gas Fuels, June 1994, B-48, 27,

125 Thomas BB, G-10, 1.

126EMA (Supp.), G-21, 1-2; RFA, G-5, 3.
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otifice under given inlet conditions.
RFA states that a change in Wobbe
number of the gas will have a direct
correlation to changes in engine
performance due to variations in the air/
fuel ratio of orifice based metering
systems of vehicles.!?? In addition, EMA
stated that the Wobbe number is an
indicator of the fuel’s heating value.!28
Although neither commenter
recommended that the Commission
require disclosure of the Wobbe number
on CNG dispenser labels, their
comments suggested that the
Commission should at least consider it
as an option. One commenter
specifically opposed a Wobbe number
disclosure, stating it would be so
difficult to explain that consumers
would not find it useful.!2?

After considering the comments, the
Commission believes that the purported
benefits to consumers of including the
Wobbe number on CNG labels are
speculative and do not exceed the costs
to industry. 1f, as has been suggested,
the Wobbe number is an indicator of
heating value, then it should be
correlated with methane content and
thus indicated indirectly by disclosure
of the percentage content of methane.
Further, while the Wobbe index may be
important to engine manufacturers and
fuel producers as an important element
of a fuel specification, CNG labels based
on a Wobbe number could be confusing
or misleading to consumers attempting
to determine the relationship between
the Wobbe number and actual engine
performance. Accordingly, the
Commission has determined not to
propose requiring disclosure of the
Wobbe number on CNG dispenser
labels.

5. Additional Proposals for Final Rule

a. Label size and format. In the NPR,
the Commission proposed that labels for
non-liquid alternative fuels follow the
same standardized size and format
requirements as those for liquid
alternative fuels under the Fuel Rating
Rule, ' and sought comment on this
proposal.!*! Nine commenters
addressed questions concerning the size
and format of alternative fuel labels, and
none opposed the proposals.

Seven commenters stated that non-
liquid alternative fuels should follow
the same size and format requirements
as liquid alternative fuels under the

IZTRFA, G-5, 3.

12 EMA (Supp.). G-21, 1-2.

129 AGA/NGVCG (Tr.). 43.

1% Labels required by the Fuel Rating Rule are
3 inches wide by 24 inches long, with process
black type on an orange background. 16 CFR 306,12
(1994).

14159 FR 24014, 24021,

Fuel Rating Rule.!*2 The reasons given
for keeping the requirements the same
were: promoting consistency,!33 keeping
information simple so that consumers
can easily understand the labels,'34 and
fairness and equity.'35 SIGMA stated
simply that it supported the proposed
requirements and urged the Commission
to adopt the proposed rule without
change. 136

Although section 406(a) does not
specify size and format standards for
alternative fuel labels, it directs the
Commission *‘to establish uniform
labeling requirements, to the greatest
extent practicable." It also specifies that
“[rlequired labeling under the rule shall
be simple and, where appropriate,
consolidated with other labels providing
information to the consumer.” In the
NPR, the Commission proposed that the
non-liquid alternative fuel labels not be
consolidated with other mandatory
labels or require otherwise duplicative
disclosures.’* Only one commenter
addressed this issue, stating that
consolidation would appear to provide
no benefit and would only lead to
public confusion.'3* After considering
the comments, the Commission
proposes that non-liquid alternative
fuels labels follow the same
standardized size and format
requirements of the Fuel Rating Rule.!%
Further, to keep the labels uniform and
simple, the Commission does not
propose requiring any label
consolidation.

b. Substantiation, certification, and
recordkeeping requirements. An
objective product claim carries with it a
representation that the seller possessed
and relied upon a reasonable basis for
that claim. !4 When a seller does not
expressly or impliedly state a certain
level of support for a representation, the
Commission assumes that consumers
expect the seller to have a reasonable

12 AGA/NGVC, G-6, 8: AP, G-25. 3 {provided
that content requirements for non-liquid alternative
fuels are similzr to those for liquid alternative fuels
in the Fuel Raling Rule, similar size and format
labels are appropriate, consistent, and shonld be
recognizable to consumers); Mobil, G-2, 4: NPGA,
G-18, 4: RFA, G-5, 4; Sun, G-1, 2: Thomas BB, G-
10. 2 (does not understand why non-liquid fuels
should be treated differently than liquid fuels).
AGA/NGVC and API did not state reasons for their
commaents.

3 Mobil, G-2, 4; RFA, G-5, 4.

138un, G-1, 2.

SNPGA, G-19, 4.

136 SIGMA, G-23, 1.

13759 FR 24014, 24018.

ISTVA. H-5.

1% Sga section 309.17 of the tex! of the proposed
labeling rule in section XI infra.

1% Thompson Medical Co., 104 F.T.C. 648, 813
(1984), off’d, 791 F.2d 189 (D,C. Cir. 1986), cert.
denied, 479 U.S. 1086 (1987).

basis for the claim.!4! Further, “a firm’s
failure to possess and rely upon a
reasonable basis for objective claims
constitutes an unfair and deceptive act
or practice in violation of Section 5 of
the Federal Trade Commission Act." 142
The fuel dispenser labeling rule the
Commission proposes would require
that sellers possess adequate
substantiation to ensure that the
information on the labels is accurate
and reliable, and; as required by section
406{a) of EPA 92, that the information
can “‘reasonably enable the consumer to
make choices and comparisons.”

When products are sold in units,
packaged or unpackaged, “labeling”
normally is accomplished by disclosing
information on the product packaging,
on a label attached directly to the
product, or marked directly on the
product.'#* Most often, though not
always, such labeling disclosures are
added to the product or product
packaging by the party producing the
product. Items sold in bulk (such as
gasoline or alternative fuels), on the
other hand, cannot be labeled on
individual or multiple unit packaging to
ensure that the ultimate consumer sees
the labeled information. The only
practical method of ensuring that
labeling information for such products
reaches the consumer is to label the
bulk product dispenser at the point of
retail sale.

From a practical standpoint, retail
sellers of alternative fuels are not in a
position to determine the accuracy of
the information to be disclosed about
the specific fuel. It would be
impractical, and probably more
expensive to the consumer, to require
retail sellers to test each delivery of a
gaseous fuel or lo test the electric
vehicle fuel dispenser systems they use
to determine the accuracy of the
information they must disclose on labels
on fuel dispensers. In making
disclosures to consumers, retail sellers
of alternative fuels, therefore, must rely
on the accuracy of the information
provided to them from gaseous fuel
importers, producers, refiners and
distributors, or from manufacturers and
distributors of electric vehicle fuel
dispenser systems.

WIFTC Policy Statement Regarding Advertising
Substantiation, 104 F.T.C. 839, 840. See Thompson
Medical, 104 F.T.C. 786, 813.

12 FTC Policy Statement Regarding Advertising
Substantiation, 104 F.T.C. 839.

141 See, e.g., Rule Concerning Disclosures of
Information about Energy Consumption and Water
Use for Certain Home Appliances and Other
Products Required under the Energy Policy &
Conservation Act (“Appliance Labeling Rule’), 16
CFR Part 305 (1994): Trade Regulation Rule
Coneerning the Labeling and Advertising of Home
Insulation (“R-value Rule”), 16 CFK Part 460 (1994)
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The Commission believes that
substantiation, certification, and
recordkeeping requirements for
importers, producers, refiners and
distributors of gaseous alternative fuels,
and manufacturers of electric vehicle
fuel dispenser systems, and
substantiation and recordkeeping
requirements for retail sellers of non-
liquid alternative vehicle fuels
(including electricity) are necessary to
ensure that the information posted on
labels on retail fuel dispensers is
accurate.'¥¢ The Commission, therefore,
proposes to include substantiation,
certification, and recordkeeping
requirements in the rule, similar to such
requirements in the Fuel Rating Rule for
sellers of liquid alternative fuels.

(1) Substantiation. The Commission’s
labeling proposals would require
labeling disclosures only of the type of
non-liquid alternative vehicle fuel
(including electricity), and of the
minimum molecular percent (a more
accurate description than volume of the
content of a gas) of the principal
component of each gaseous alternative
vehicle fuel and of specific, limited
information about the output of the
electric vehicle fuel dispenser system.
Under the Commission’s advertising
substantiation doctrine, which requires
sellers to have a reasonable basis to
support material, objective claims, the
Commission proposes requiring that
importers, producers, and refiners of
non-liquid alternative vehicle fuel
(other than electricity) have a reasonable
basis, consisting of competent and
reliable evidence, that substantiates the
minimum mole percent of the principal
component that retailers must disclose
on fuel dispenser labels. For the
minimum mole percent content of
methane (the principal component) in
CNG, the Commission proposes
requiring that the reasonable basis be

'+ The Commission stated in the NPR that it
believed that harmonizing labeling requirements for
iquid and liquid alternative fuels, when

cticable, would be appropriate. However, the

nmission stated that it believed that requiring
retailers to post consistent with ratings certified to

m and to maintain records, as is required for

id alternative fuels in the Fuel Rating Rule,

would be beyond the scope of the Commission's
nandate under section 406(a) of EPA 92 (59 FR
23014, 24018 n. 133). Upon further consideration,
and in light of the discussion in the text supra, the
Commission reconsidered that position and has
determined to propose requiring substantiation,
certification, and recordkeeping requirements for
non-liquid alternative fuels like those for liquid
#llernative fuels in the Fuel Rating Rule. The
Commission believes that the proposed
requirements are justified because they are
rationally related to the establishment of “uniform
labeling requirements™ that provide important
information to consumers. Interested parties are
invited to address the proposed requirements in
their written comments in response to this SNPR.

tests conducted according to ASTM D
1945-81.'45 For the minimum mole
percent content of hydrogen (the
principal component) in hydrogen gas,
the Commission proposes requiring that
the reasonable basis be tests conducted
according to ASTM D 1946-90.!4 These
ASTM documents include test
procedures, developed through the
ASTM consensus process, to determine
the chemical composition of CNG and
hydrogen, respectively, including the
mole percent of methane in CNG and of
hydrogen in hydrogen gas. 47

For the minimum mole percent
content of any other component that
importers, producers, or refiners wish to
certify, the proposed rule would not
specify the test procedure they must
use, but only that they have a reasonable
basis, consisting of competent and
reliable evidence, to substantiate the
claim. The proposed rule would not
require that importers, producers, or
refiners meet particular material
specifications or standards for the
common name they use to describe the
non-liquid alternative vehicle fuel
(other than electricity) they distribute,
but that they have a reasonable basis,
consisting of competent and reliable
evidence, to substantiate the common
name or identifier they use. Similarly,
manufacturers of electric vehicle fuel
dispenser systems would be required to
have a reasonable basis, consisting of
competent and reliable evidence, to
substantiate the information retail
sellers must post on labels on the
electric vehicle fuel dispensers.

Distributors and retail sellers could
rely on the certifications they receive, as
discussed in section 1II.B.5.2 infra, so
their burden would be minimal.
Distributors and retailers would not

135 See note infra.

1 1d.

147 The Fuel Rating Rule did not require that
specific ASTM test methods be used to satisfy the
Rule's reasonable basis standard for liquid
alternative fuels because existing ASTM test
methods were undergoing verification review to
determine whether they would be appropriate for
use in establishing standards for the liquid
alternative fuels. Further, the Commission was
informed that other test methods were being
developed that might serve equally well as part of
a liquid alternative fuel standard. On the other
hand, the Commission understands that the ASTM
test methods it proposes requiring as a reasonable
basis for determining the minimum molecular
percentages of the principal components of CNG
and hydrogen have been ASTM test methods for
many years and have been recognized as competent
and reliable procedures. Further, the Commission
understands that no other test methods that could
be used to make these determinations have been
proposed to the California Air Resources Board or
are under development by any standards-setting
organizations. If additional test methods are
developed in the future, the Commission will
consider whether to include them among the
required test methods.

need to make the actual determinations
unless they alter the fuel they receive
before reselling it.148

For public electric vehicle fuel
dispenser systems, the information the
Commission proposes requiring to be
disclosed can be measured using
standard measuring devices or
procedures. Therefore, accu